
Vol. 38, 2026	 An Economic Theory of Cohabitation� 333

An Economic Theory of Cohabitation
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Matthew P. Barach*

Introduction
The legal treatment of cohabitation ranges from moral con-

demnation to inconsistent statutory regulations as states struggle 
with its meaning when confronted with alimony modifications. The 
general definition of cohabitation includes both a partnership and 
a sexual relationship.1 Cohabitation for the purpose of altering an 
alimony judgment may be limited in one state to this traditional 
definition2 while in another state it may be applied more broadly 
to an adult child living at home with a parent.3 Regardless of vary-
ing definitions, what is meant by cohabitation in a jurisdiction is 
likely determinative for the parties in an alimony modification 
and, despite this framework, the fundamental purpose of alimony 
remains unchanged.

Alimony is the payment of support from one former spouse 
who has the ability to pay support to his/her former spouse who 
needs financial support.4 The concept of financial “need” is uni-
versally defined as what is necessary to maintain the “lifestyle” 
of the parties during their marriage.5 Lifestyle is defined as the 
station of life the parties enjoyed during their marriage as estab-
lished by the judge at the time the support order is issued.6

	 *	 Matthew P. Barach is both the founder and principal of Barach Law 
Group LLC in Framingham, Massachusetts. 
	 1	 The definition of cohabitation is “[t]he fact or state of living together, 
esp[ecially] as partners in life, usu[ally] with the suggestion of sexual relations.” 
Black’s Law Dictionary 296 (9th ed. 2009). 
	 2	 Me. Rev. Stat. Ann. tit. 19-a, § 951-A(12) (2015).
	 3	 Hubbard v. Hubbard, No. 03A01–9603–CV–00108, 1996 WL 563890 at 
*2 (Tenn. Ct. App. 1996).
	 4	 Young v. Young, 81 N.E.3d 1165, 1168 (Mass. 2017). 
	 5	 Id. at 1169; Openshaw v. Openshaw, 228 N.E.3d 551, 557 (Mass. 2024). 
	 6	 Young, 81 N.E.3d at 1170. 
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The core function of alimony7 is economic. Courts have 
held alimony should not operate as a penalty against the payor 
nor a reward to the recipient; for that reason, regardless of 
the payor spouse’s ability to pay more, the recipient spouse’s 
demonstrated need constitutes the maximum permissible ali-
mony award.8 

Alimony judgments are generally modified only upon a mate-
rial change of circumstance.9 A material change of circumstances is 
traditionally based upon an economic change of one of the parties, 
such as a job loss. Changed circumstances may include an increase 
or decrease in the income or financial needs of either the recipient 
or the payor spouse.10

States also provide relief to payors of alimony by allowing 
modifications to alimony judgments based upon the post-marriage 
cohabitation of an alimony recipient with another party.11 Some 
states allow courts to modify suspend, reduce, or terminate the 
payment of alimony when there is a showing the alimony recipient 
is cohabitating with a significant other.12 

Courts over time have expanded the meaning of cohabita-
tion as more than merely common residence or a sexual rela-
tionship, but as a relationship that connotes a mutual assumption 
of the duties and obligations associated with a marriage.13 
Therefore, upon a court’s cohabitation finding, a former spouse’s 
support may be suspended or terminated. The collision of ali-
mony and cohabitation can also be viewed in plain language as 
“why should I be supporting the lifestyle of my ex-wife and her 
new boyfriend?” 

This article argues that the concept of cohabitation today is 
antiquated. The development of cohabitation rules has led matri-
mony law down a crooked path of litigious traps, private investi-
gators, and a world of “make believe.” The reality is that only the 

	 7	 Alimony is also referred to as maintenance or spousal support.
	 8	 Roberts v. Roberts, 335 P.3d 378 (Utah Ct. App. 2014).
	 9	 Pierce v. Pierce, 916 N.E.2d 330 (Mass. 2009). 
	 10	 Patricia A. Krogman, Maintenance Payments and Same-Sex Relationships: 
When an Ex-Spouse “Cohabitates” with a Member of the Same Sex, 109 Penn St. 
L. Rev. 317, 319 (2004). 
	 11	 Murphy v. Murphy, 188 A.3d 144 (Conn. App. Ct. 2018). 
	 12	 Conn. Gen. Stat. Ann. § 46b-86(b); Murphy, 188 A.3d at 144. 
	 13	 Gordon v. Gordon, 675 A.2d 540 (Md. 1996). 
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money matters when it comes to cohabitation. The focus should be 
only upon the economic impact of one party living with another. 
Today with diverse and expanding definitions of relationships, in-
cluding evolving concepts of marriage and family, courts and leg-
islation have expanded the legal meaning of cohabitation beyond 
its traditional definition and directed courts, litigants, and counsel 
down the wrong legal path resulting in increased and unnecessary 
costs to parties. Underlying this misguided approach is a faulty 
premise: courts often first apply moral precepts to what should be 
a simple, economic equation that is consistent with alimony’s fun-
damental purpose to provide financial support to one who is in 
financial need post-divorce.14 

The answer is that a pure “economic impact model or rule” 
should be universally applied to alimony modifications. Courts 
should only modify alimony based on a change in economic need 
and/or a change in ability to pay.15 The mere fact a party is resid-
ing with another, or others, is simply a starting point to the modi-
fication inquiry. Think of a simple example. There is an economic 
difference between a party “cohabitating” in a homeless shelter 
versus “cohabitating” with say Paris Hilton. Thus, modifications 
to alimony judgments should be strictly limited to the mone-
tary impact on the spouse’s continued financial need for support 
along with the payor’s continued ability to pay rather than center 
on the form or type of an alimony recipient’s cohabitation with 
another party. 

The article first explores the history of alimony; how states 
define and determine the effect of cohabitation upon a modifi-
cation complaint. Second, it discusses the various problems pre-
sented by the meaning of cohabitation, including thorny issues of 
proof, constitutional issues, and modern trends on how people live 
today. Finally, the article presents the case that the economic im-
pact rule16 should be the sole concept for courts to consider when 
confronted with the issue of cohabitation. 

	 14	 Gottsegen v. Gottsegen, 492 N.E.2d 1133, 1137 (Mass. 1986).
	 15	 The focus of the article is on “need” rather than on ability of a party  
to pay.
	 16	 The economic impact rule or economic model will be used 
interchangeably.
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I.  A Brief History of Alimony
The concept of alimony commenced in England’s ecclesias-

tical courts.17 Similar to alimony laws today, English judges were 
afforded broad discretion in determining an award of alimony and 
the primary basis was a wife’s need and the husband’s ability to 
pay.18 Fault was a consideration, and some judges increased ali-
mony to punish (generally) a wayward husband.19 

Both historically and through the common law, American 
courts built upon the English concept that a husband had a duty 
to support his wife during marriage.20 This was extended 
post-marriage to a former spouse after a divorce to help that 
spouse maintain his or her standard of living that existed during 
the marriage. The Massachusetts Supreme Court explained that if 
the supporting spouse has the ability to pay alimony, then the re-
cipient spouse’s need for support is generally the amount needed 
to allow that spouse to maintain the lifestyle he or she enjoyed 
prior to termination of the marriage.21 As a result, centuries after 
the early common law development of alimony, its fundamen-
tal purpose has not been altered by American courts. American 
courts have adopted the English concept of alimony based upon 
the wife’s needs and a husband’s ability to pay.22 

In 1970, when California became the first state to adopt 
“no fault divorce” grounds, conduct could impact alimony and 
sometimes increase or decrease an award.23 Thus, the same 
way courts at times punished a husband financially for his ex-
tramarital conduct, they also disallowed a wayward wife from 
receiving alimony. Some states today no longer list conduct as 
a factor in an award of alimony.24 The omission of conduct as 

	 17	 Emily M. May, Should Moving in Mean Losing Out? Making a Case to 
Clarify the Legal Effect of Cohabitation on Alimony, 62 Duke L.J. 403, 407–11 
(2012). 
	 18	 Id. 
	 19	 Id.
	 20	 See Nature and Purpose, 14B Massachusetts Practice, Summary of 
Basic Law § 8:77 (5th ed. 2024) 
	 21	 See, e.g., Pierce, 916 N.E.2d at 340. 
	 22	 Id.
	 23	 1969 Cal. Stat. ch. 1608, § 8 (effective Jan. 1, 1970). 
	 24	 Mass. Gen. Laws Ann. ch. 208, §§ 48–55. 
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a factor from alimony statutes mirrors the philosophy of no-
fault divorces.25 

Additionally, as more jurisdictions adopted no fault divorce, 
divorcing couples frequently started to draft separation agree-
ments that included equitable provisions for property division and 
alimony.26 Alimony and property division remain generally con-
nected in divorce statutes.27 

Many separation agreements include provisions to terminate 
alimony upon the remarriage of a party and agreements, depend-
ing upon jurisdiction, will include provisions to alter alimony upon 
cohabitation. Today, it is the general rule in the United States 
that if an alimony recipient remarries, termination of alimony is 
automatic.28 

The history of cohabitation rules and alimony stem from re-
ligious views on morality rather than on finances.29 Cohabitation 
laws stem from the age-old concept of “living in sin”, which tradi-
tionally refers to unwed couples engaged in sexual relations while 
living together. Rooted in earlier Christian teachings, living to-
gether while not married was frowned upon as immoral behavior 
of couples. This religious and moral backdrop led to the develop-
ment of cohabitation laws that presumed an intimate relationship 
“akin to marriage.” In addition, this historic backdrop has neg-
atively affected the development of legal rules pertaining to the 
intersection of cohabitation and alimony.

As recently as 1996, nonmarital cohabitation remained  
illegal in thirteen states.30 The constitutionality of these anti-​
cohabitation laws were rightfully challenged and became void 
after the Supreme Court’s 2003 decision in Lawrence v. Texas.31 
However, these cohabitation rules linger by masking the impor-
tance of what should be the court’s sole inquiry: cohabitation by 

	 25	 Charles P. Kindregan, Jr., Reforming Alimony: Massachusetts Reconsiders 
Postdivorce Spousal Support, 46 Suffolk U. L. Rev. 13, 40–41 (2013).
	 26	 May, supra note 17, at 407–11. 
	 27	 See, e.g., Mass. Gen. Laws Ann. ch. 208, § 34.
	 28	 Harry D. Krause, Family Law—Second Edition § 25.10 (1986).
	 29	 See J. Thomas Oldham, The Effect of Unmarried Cohabitation by a 
Former Spouse upon His or Her Right to Continue to Receive Alimony, 17 J. Fam. 
L. 249, 249 (1978-79) (quoting Weber v. Weber, 140 N.W 1052 (Wis. 1913)). 
	 30	 Cohabitation, Baldwin’s Ohio Practice Domestic Relations Law 
§ 2:66 (2024-25).
	 31	 539 U.S. 558 (2003).
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a former spouse either changes the economic need of that former 
spouse or it does not.

A.  Alimony Tax Law Changes

Major changes to alimony tax law were enacted by the Tax 
Cuts and Jobs Act of 2017 (TCJA).32 This momentous law materi-
ally altered the tax treatment of alimony that was in effect for the 
past seventy-five years. The critical change enacted by the law was 
the elimination of the federal tax deduction for alimony payments 
by the payor and the taxability of the alimony received by the payee. 
Prior to the enactment of TCJA, lawyers could utilize the tax impli-
cation of alimony, to artfully draft alimony agreements by finding the 
most tax benefits to the family post-divorce.33 The pre-TCJA rules still 
apply to prior divorce judgments unless the agreement is modified.34 

B.  Alimony Reform

The attempt to “reform” alimony has also undergone various 
phases in the United States.35 The major federal tax law changes 
to the treatment of alimony is just one example of alimony reform 
but various efforts to develop a national uniform alimony law have 
been unsuccessful to date. For example,  the Uniform Marriages 
and Divorce Act section 308(b) suggested that alimony cannot be 
based on marital misconduct and must be limited to a period of 
time deemed just, rather than be a permanent order.36 Only about 
half of the states have adopted the Uniform Act’s position, which 
excludes marital misconduct entirely.37 States continue to draft their 
own statutes in accordance with their own concepts of fairness.

	 32	 Tax Cuts and Jobs Act of 2017, P.L. 115-97 (2017). The law took effect on 
January 1, 2019.
	 33	 For agreements executed by parties after December 31, 2018, the new 
rules established by the TCJA apply.
	 34	 If a pre-2019 agreement is legally modified, the new rules apply  only 
if the modification explicitly states that the TCJA tax treatment (no deduction 
for the payer, no taxable income for the recipient) should be applied. If the modi-
fication is silent on the tax treatment, the old rules will apply. I.R.S. Pub. 5307, Tax 
Reform: Alimony and Divorce Agreements, 2019 WL 8226170 (I.R.S. 2019).
	 35	 Kindregan, Jr., supra note 25, at 14. 
	 36	 Id. 
	 37	 Principles of the Law of Family Dissolution: Analysis and 
Recommendations, 8 Duke J. Gender L. & Pol’y 1, 40 (2001).
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Alimony awards are becoming increasingly more uncommon 
due to the increased financial independence of women and the 
growing economic equality between spouses. This shift is high-
lighted as alimony is only awarded in 10% of contemporary di-
vorce cases versus 25% during the 1960s.38 The average alimony 
order in the United States lasts around seven years and the aver-
age amount of monthly alimony paid is $1,200.39

Many states have now begun to implement durational lim-
itations to alimony and have put curbs on the length of alimony 
awards, particularly for short-term marriages. In Florida, durational 
alimony may not be awarded following a marriage lasting less 
than three years.40 Likewise, in other states such as Massachusetts, 
Vermont, and New York, the statute imposes a limit on alimony 
awards based on the length of marriage.41 In New Jersey, in any 
marriage less than twenty years, the total duration of alimony shall 
not exceed the length of the marriage.42

The majority of states have enacted laws to preclude 
“permanent” alimony. These states only allow permanent alimony 
in long-term marriages or in cases of disability or illness.43 Recently 
enacted alimony reform laws in New Jersey eliminate perma-
nent alimony except in exceptional circumstances.44 Similarly, 
New York’s alimony laws allow for permanent alimony in rare 
circumstances where a spouse is unlikely to become financially 
independent due to things like age, health, or career sacrifices.45 
Connecticut is one of the few states that permit permanent ali-
mony awards and allow a court to make a lifetime alimony award 
that is not subject to modification.46 

	 38	 Beth Pinsker, How Bread-Winning Women Are Driving Alimony 
Reform, Reuters (Nov. 17, 2015), https://www.reuters.com/article/markets/wealth/
how-bread-winning-women-are-driving-alimony-reform-idUSKCN0T61O8. 
	 39	 ZipDo Education Reports, Alimony Statistics (Alexander Eser, collected 
May 30, 2025), https://zipdo.co/alimony-statistics/
	 40	 Fla. Stat. § 61.08. 
	 41	 Mass. Gen. Laws Ann. ch. 208 § 49; N.Y. Dom. Rel. Law. § 236 (B);  
15 Vt. Stat. Ann. § 752.
	 42	 N.J. Stat. Ann. § 2A:34-23.
	 43	 N.C. Gen. Stat. § 50-16.3A; Or. Rev. Stat. § 107.105(1)(d); W. Va. Code 
§ 48-6-301(b).
	 44	 N.J. Stat. Ann. § 2A:34-23.
	 45	 N.Y. Dom. Rel. Law § 236. 
	 46	 Conn. Gen. Stat. Ann. § 46b-86.
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States have also adopted laws to cease alimony upon the retire-
ment of a party. Prior to 2011, states did not have statutes allowing for 
modification based only upon retirement age.47 After implementation 
of the Massachusetts Alimony Reform Act, alimony presumptively 
terminates once the payor reaches full retirement age.48 New Jersey 
also amended its statute to include alimony that may be modified or 
terminated upon the prospective or actual retirement of the obligor.49

II.  Cohabitation
A.  The Meaning of Cohabitation

States have adopted a number of different interpretations to 
the meaning and to the effects of a party’s cohabitation. Certain 
states define cohabitation as “de facto marriages,” relationships 
that are “the functional equivalent of marriage,” or relationships 
that are “conjugal.”50 

In contrast, other states define cohabitation as a relation-
ship analogous, if not equivalent, to marriage, focusing on a cou-
ple’s assumption of both rights and responsibilities that mirror a 
marriage.51 North Carolina defines cohabitation as the voluntary 
mutual assumption of those marital rights, duties, and obligations 
which are usually manifested by married people.52 

	 47	 Amy J. Amundsen, Removing the Parachute: Recent Trends 
in Alimony Modification 9 (unpublished article 2015),  chrome-extension://efaid-
nbmnnnibpcajpcglclefindmkaj/https://img1.wsimg.com/blobby/go/b2030e16-
8368-4a3e-9ae2-13043db55cd4/REMOVING%20THE%20PARACHUTE.pdf.
	 48	 The full  retirement age is the age at which a person becomes eligible 
for full social security benefits. 42 U.S.C. § 416 (2000). See also Mass. Gen. Laws  
ch. 208, § 49(f).
	 49	 N.J. Stat. Ann. § 2A:34-23(j). Some of these states allow for a rebuttable pre-
sumption that alimony shall terminate upon the obligor spouse or partner attaining 
full retirement age, which can be overcome for good cause shown. See, e.g., id. 
	 50	 750 Ill. Comp. Stat. 5/510(c) (2016) (“the obligation to pay future main-
tenance is terminated . . . if the party receiving maintenance cohabits with another 
person on a resident, continuing conjugal basis”); Me. Rev. Stat. Ann. tit. 19-a, 
§ 951-A(12) (2015) (allowing reduction or termination of alimony if recipient is 
in a relationship akin to marriage); Okla. Stat. tit. 43, § 134(C) (2016) (provid-
ing that the relationship must be conjugal); W. Va. Code § 48-5-707(a)(1) (2016) 
(authorizing courts to reduce or terminate alimony if the recipient has a de facto 
marriage with another person).
	 51	 N.D. Cent. Code § 14-05-24.1 (2015); Va. Code Ann. § 20-109(A) (2016). 
	 52	 N.C. Gen. Stat. § 50-16.9(b) (2016). 
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Similarly, Pennsylvania courts have defined cohabitation as 
a relationship in which two persons of the opposite sex reside 
together in the manner of husband and wife, mutually assuming 
those rights and duties usually attendant upon the marriage rela-
tionship.53 Likewise, in New York, cohabitation is when the recipi-
ent spouse habitually lives with a romantic partner and the two act 
as husband and wife.54 

These states apply a moral component to the meaning of co-
habitation. They define cohabitation as something not just eco-
nomic but require more—a “marital like partnership” that may or 
may not have a sexual component. As a result, these laws force 
combating litigants to focus on the form of the relationship rather 
than the financial impact of the relationship itself. In other words, 
it is moral form over substance in these states. 

Florida does not utilize the word “cohabitation,” but rather 
examines whether there is a supportive relationship that exists be-
tween the obligee and a person with whom the obligee resides.55 
Florida then lists factors that indicate a supportive relationship, such 
as the period of time the obligee has resided with the other person 
in a place of permanent abode, the extent to which the obligee and 
other person have pooled their assets, whether the obligee and the 
other person have jointly contributed to the purchase of any real 
or personal property.56 Other statutory definitions of cohabitation 
include a list of relevant factors the court should consider to then 
determine whether individuals are behaving like a married couple.57 

In Georgia, the statute defines cohabitation as dwelling to-
gether continuously and openly in a meretricious relationship with 
another person, regardless of the sex of the other person.58 The law 
further explains the term “meretricious” refers to relationships 
where parties live together as if they were married and considers 
factors such as sharing living expenses and engaging in an intimate 
relationship.59

	 53	 Lobaugh v. Lobaugh, 753 A.2d 834, 836 (Pa. Super. Ct. 2000). 
	 54	 N.Y. Dom. Rel. Law § 248 (2020).
	 55	 Fla. Stat. § 61.14(1)(b). 
	 56	 Fla. Stat. § 61.14(2). 
	 57	 See e.g., Fla. Stat. Ann.  §  61.14(1)(b)(1) (2016); W. Va. Code  §  48-5-
707(a)(2) (2016).
	 58	 Ga. Code Ann. § 19-6-19(b). 
	 59	 Hathcock v. Hathcock, 287 S.E.2d 19, 22 (1982). 



342	 Journal of the American Academy of Matrimonial Lawyers

In Alabama, alimony may be terminated upon proof the 
spouse receiving the payments is living openly or cohabitating with 
a member of the opposite sex.60 The law in Alabama is especially 
concerned with how “open” the relationship is to the community.

In Illinois, the law regarding alimony payments dictates that 
payments may be terminated when the party receiving mainte-
nance cohabits with another person on a resident, continuing con-
jugal basis.61 Similarly to the laws in Alabama and Georgia, the 
court will consider the factor of a consistent conjugal relationship 
in assessing whether cohabitation exists.62

Oklahoma’s cohabitation statute defines cohabitation as 
“dwelling together continuously and habitually of a man and a 
woman who are in a private conjugal relationship not solemnized 
as a marriage according to law, or not necessarily meeting all the 
standards of a common-law marriage.”63 

There are several jurisdictions that impose a minimum du-
rational requirement before cohabitation may have an impact on 
alimony. The Massachusetts Alimony Reform Act defines cohab-
itation by maintaining a common household with another person 
for a continuous period of at least three months.64 The law also de-
fines several factors for the meaning of a common household: oral/
written statements made to third parties regarding the relation-
ship, “economic interdependence of the couple,” persons “engag-
ing in conduct and collaborative roles in furtherance of their life 
together,” “the community reputation of the persons as a couple,” 
etc.65 In South Carolina, the recipient must cohabitate for ninety 
consecutive days.66 In North Dakota and Virginia, the durational 
requirements are for one year.67 Collectively, these statutes high-
light that cohabitation entails more than casual intimacy and re-
quires a sustained relationship for some meaningful period of time. 

	 60	 Ala. Code § 30-2-55 (2023).
	 61	 750 Ill. Comp. Stat. 5/510(c).
	 62	 In re Marriage of Sappington, 478 N.E.2d 376, 379 (Ill. 1985).
	 63	 43 Okla. Stat. § 134 (2023).
	 64	 Mass. Gen. Laws. Ann. ch. 208, § 49(d). 
	 65	 Id. § 49(d)(1).
	 66	 S.C. Code Ann. § 20-3-150 (2016). 
	 67	 Me. Stat. tit. 19-a, § 951-A(12) (2015); N.D. Cent. Code § 14-05-24.1.3 
(2015); see also Va. Code Ann. § 20-109(A) (2016). 
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B.  Termination Rules

Cohabitation rules generally fall into two differing categories: 
(1) termination of the alimony and (2) need-based rules that re-
semble the economic impact model.68 Termination of alimony is 
the minority rule. Statutes in eight states terminate alimony auto-
matically upon cohabitation. These include the following: 

Alabama Ala. Code 
§ 30-2-55

Alimony shall terminate upon 
proof that the receiving spouse 
is cohabitating with another 
individual

Arkansas
Ark. Code 
Ann. § 9-12-
312(a)(2)(D)

Alimony terminates by operation 
of law upon a court finding an 
intimate, cohabiting relationship

Delaware Del. Code tit. 
13, § 1512(g)

Cohabitation ends future alimony 
regardless of financial benefit

Illinois 750 Ill. Comp. 
Stat. 5/510(c)

Alimony terminates if the recipient 
cohabits on a resident, continuing 
conjugal basis

Louisiana La. Civ. Code 
art. 115

Spousal support extinguishes 
upon a judicial determination of 
cohabitation “in the manner of 
married persons”

North 
Carolina

N.C. Gen. 
Stat. 
§ 50-16.9(b)

Obligation ceases if there is 
continuous cohabitation

Texas
Tex. Fam. 
Code 
§ 8.056(b)

An obligee cohabiting with a dating/
romantic partner in a permanent 
abode triggers termination

Utah Utah Code  
§ 81-4-505

Alimony terminates if the recipient 
cohabits, even if not at the time of 
the motion

	 68	 Cynthia Lee Starnes, I’ll Be Watching You: Alimony and the Cohabitation 
Rule, 50 Fam. L.Q. 261, 263–64 (2016). 
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In these eight states, proof of cohabitation is determinative—
alimony ends. The Illinois cohabitation statute, for example, 
provides that “the obligation to pay future maintenance is ter-
minated . . . if the party receiving maintenance cohabits with an-
other person on a resident, continuing conjugal basis.”69 

The Texas statute orders the termination of alimony if the 
court finds the obligee cohabits with another person with whom 
the obligee has a dating or romantic relationship in a permanent 
place of abode on a continuing basis.70 Delaware’s statute explic-
itly states that alimony is terminated upon the cohabitation of the 
receiving spouse regardless of whether the relationship confers a 
financial benefit.71 

Three states require automatic termination upon cohab-
itation but also require a period of time for a finding of the 
cohabitation. 

North 
Dakota

N.D. Cent. Code 
§ 14-05-24.1(2)-(4)

Spousal support terminates after 
1 year of cohabitation

South 
Carolina

S.C. Code  
§ 20-3-130 (2024)

Support terminates upon 
cohabitation ≥ 90 days

Virginia Va. Code 
§ 20-109(A)

Alimony terminates after 
cohabitation analogous to 
marriage for ≥ 1 year

In Virginia, alimony terminates upon proof of cohabitation 
in a relationship analogous to marriage for one year or more.72 In 
2015, North Dakota amended its spousal support statute to include 
that unless otherwise agreed to by the parties in writing, based 
upon a preponderance of the evidence that the spouse receiving 
support has been habitually cohabiting with another individual in 
a relationship analogous to a marriage for one year or more, the 
court shall terminate spousal support.73 

	 69	 750 Ill. Comp. Stat. 5/510(c). 
	 70	 Tex. Fam. Code § 8.056(b).
	 71	 Del. Code tit. 13, § 1512(g).
	 72	 Va. Code § 20-109(A). 
	 73	 N.D. Cent. Code § 14-05-24.1. 
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Three states do not automatically terminate alimony upon co-
habitation but establish a rebuttal presumption that cohabitation 
decreases the need of the recipient. In these states, after a finding 
of cohabitation the burden shifts to the recipient spouse to show 
why support is necessary. 

California Cal. Fam. Code 
§ 4323

Cohabitation of a supported 
spouse creates a rebuttable 
presumption of decreased need 
for support

Tennessee Tenn. Code 
§ 36-5-121

Rebuttable presumption that 
the recipient spouse’s financial 
need decreases if the recipient 
is living with a third person 
and either (1) the third person 
contributes to the recipient’s 
support, or (2) the third person 
receives support from the 
recipient

Mississippi

Hughes v. Hughes, 
186 So. 3d 394 
(Miss. Ct. App. 
2016)

Cohabitation is established 
and it creates a rebuttable 
presumption for reduced 
financial need

Termination statutes are draconian and stem from both moral 
and religious grounds rather than economic reality. Consider the 
following situation as an example. 

Example 1

Larissa was married for over twenty years to Frederick. 
Frederick is a venture capitalist and earns millions of dollars a 
year. Upon the divorce of Larissa and Frederick, the court en-
tered $5,000.00 per week in alimony from Frederick to Larissa. 
Today, Larissa now lives with her boyfriend. They are in a sex-
ual relationship. They share economic expenses. They live in a 
state that terminates alimony upon cohabitation with another in 
an intimate relationship. For example, in Illinois, the obligation to 
pay future maintenance is terminated if the party receiving main-
tenance cohabits with another person on a resident, continuing 
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conjugal basis.74 The statute also provides an obligation to pay 
alimony terminates on the date the court finds the cohabitation 
began.75 

Unfortunately, Larissa has resided with her new boyfriend 
for the past year in a homeless shelter as sadly she has a long 
history of drug abuse. Frederick hires his counsel to terminate 
Larissa’s alimony. Larissa’s alimony is terminated by the probate 
court. Larissa also owes Frederick thousands of dollars for 
the past alimony paid to her since she began to reside with her 
new boyfriend. 

The story of Larissa and Frederick is a reminder that cohabi-
tation does not always reduce the need for alimony. There should 
be some financial dependence by the alimony recipient upon the 
third-party cohabitant to modify alimony.76 This could be consid-
ered as cohabitation plus material economic change. To put it an-
other way, expense-sharing alone does not justify a reduction in 
alimony.77 

Example 2

Consider a second example.
Denise was married to Stone for over twenty years. Denise, a 

highly successful doctor, paid a significant amount of weekly ali-
mony to Stone. Stone struggled financially for many years until his 
dog walking business began to slowly take off. Stone’s new income 
was consistent with his past income but did not fundamentally al-
ter his finances and he continued to rely upon his weekly alimony 
check from Denise. 

One day, one of Stone’s clients, an elderly bachelor gentleman, 
suddenly died and bequeathed his prize golden doodle, Spencer, 
to Stone. Spencer moved in with Stone. What Stone did not real-
ize at first is that Spencer was a highly in-demand dog noted for 
numerous television shows, commercials, and even movies with a 
significant stream of residuals from past employment. Thus, with 
Spencer came the gift of significant monetary impact for Stone. 

	 74	 750 Ill. Comp. Stat. Ann. 5/510. 
	 75	 Id.
	 76	 Gilman v. Gilman, 956 P.2d 761, 764 (Nev. 1998). 
	 77	 Miller v. Miller, 892 A.2d 175, 182-83 (Vt. 2005).
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Upon learning of Stone’s good fortune, Denise calls her best 
family law lawyer to seek to terminate alimony based on Spencer’s 
contribution to Stone’s household.

Assume for a moment the parties have a separation agree-
ment that allows for termination of alimony based on cohabitation 
with another person and the parties live in a state that terminates 
post-divorce alimony only upon death or cohabitation with an-
other person. Stone, who is living with Spencer, certainly does 
not meet the cohabitation definition. However, Stone is now in a 
superior financial position and his alimony is terminated for the 
financial impact rather than cohabitation. This example under-
scores how rules and definitions for cohabitation cloud the focus 
of economic need.

Example 3

One final example to consider.
Jessica, John, and Jane are a throuple78 happily living together 

for over one year after the failure of each of their first marriages. 
Jessica receives alimony from her former husband and lives in the 
“state of bliss” in her triad in a place where alimony is terminated 
upon cohabitation when there is proof of living with another per-
son for one year or more who are acting as husband and wife.79 

Will Jessica’s alimony be terminated?
One can certainly argue that it should not be terminated as 

the “trio” does not meet the moral definition of what is meant by 
cohabitation nor does it fall into the general termination statutory 
requirement of living with another person as husband and wife. 
This example underscores the problem with applying moral defi-
nitions of cohabitation rather than focusing on economic impact. 
Further, it exemplifies how termination statutes harshly ignore the 
concept of need and the fundamental purpose of alimony.

C.  Suspension or Reduction Rather Than Termination

Some states have sought a middle ground allowing for greater 
judicial discretion when confronted with evidence of cohabitation 

	 78	 A “throuple” has been defined as an ongoing, committed, roman-
tic arrangement among three people that can involve living together, sharing 
finances, and even raising children.
	 79	 See, e.g., Va. Code § 20-109(A). See also N.Y. Dom. Rel. Law § 238.
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to suspend, alter, or terminate alimony.80 For example, Connecticut 
authorizes courts to suspend, reduce, or terminate alimony if and 
when a recipient is living with another person and that living situa-
tion has a financial impact.81 In Florida, an alimony award must be 
reduced or terminated because of the existence of a cohabitating 
relationship.82 However, in determining if cohabitation exists, the 
Florida focus is on how it affects the spouse’s financial condition.83 

Regardless, these states focus on cohabitation as the starting 
point for an alimony modification. It is the finding of cohabitation 
plus the economic effect rather than the economic impact flowing 
thereafter from the former spouse’s cohabitation. This conundrum 
requires counsel to marshal resources on proving cohabitation first 
both in form and in substance. This raises the trouble of objective 
proof of what may appear to be a subjective conclusion. Think of 
the private investigator in the woods snapping pictures of the for-
mer spouse with her new possible paramour and investigating and 
inquiring as to who sleeps where and why? Is there evidence of an 
existence of a sexual relationship? The “proof problem” instantly 
creates a need for diving deep into the private lives of a former 
spouse and the discovery of intimate facts long after the initial 
divorce of the parties.

In one Pennsylvania case, the court found the former wife was 
in fact cohabiting with a purported “friend.”84 The wife argued she 
was merely assisting a friend who was ill by allowing him to stay 
at her residence, insisting that she received no financial support 
from her friend. The court rejected this characterization, noting 
evidence that the former wife and the man shared the same bed-
room despite the availability of a spare room, and that the man 
simultaneously maintained a lease on another property. Although 
the record showed the friend was not receiving income during the 
time he was staying at the wife’s home, the court concluded that 
the arrangement was not mere charity but reflected the type of 
intimate, marriage-like relationship sufficient to establish cohab-
itation under Pennsylvania law. As a result, without any true eco-
nomic impact, the wife lost her support.

	 80	 Mass. Gen. Laws ch. 208, § 49(d). 
	 81	 See, e.g., Conn. Gen. Stat. Ann. § 46b-86. 
	 82	 Fla. Stat. § 61.14(1)(b). 
	 83	 Dibartolomeo v. Dibartolomeo, 679 So.2d 72, 73 (Fla. Dist. Ct. App.1996).
	 84	 Lobaugh, 753 A.2d at 837.
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This case illustrates again the trouble with extending morality 
to a financial question. The nature of the relationship in sharing a 
bedroom may or may not have a financial component, but the real 
question should be how is the rent paid? In other words, the central 
examination for the court should be whether there is a financial 
impact that decreases the wife’s current need for financial support. 
It should not be extended to whether or not a former spouse is 
sleeping in the same bed with her new boyfriend. Morality clouds 
the responsible legal inquiry.

D.  Special Circumstances

1.  Same-Sex Relationships

The evolving definition of cohabitation has expanded to in-
clude same-sex couples. The right to marry is fundamental under 
the Due Process and Equal Protection Clauses of the Fourteenth 
Amendment as the Supreme Court found in its landmark holding 
in Obergefell v. Hodges.85 Prior to Obergefell, states treated the is-
sue of same-sex cohabitation differently. Some states did not con-
sider same-sex individuals within the definition of cohabitation for 
an alimony modification.86

Policy makers in California recognized that it would be incon-
sistent policy for states to ban same-sex marriage yet recognize 
same-sex cohabitation.87 Therefore, because the state did not rec-
ognize same-sex marriage at that time, the court held that same-
sex partners cannot cohabitate in a manner analogous to marriage 
and post-marital same-sex cohabitation was not grounds to termi-
nate alimony in the state.88

Post-Obergefell, states now include same-sex couples in their 
definition of cohabitation or statutory cohabitation statues are 
now gender-neutral.89 As a result, the definition of cohabitation 

	 85	 576 U.S. 644 (2015).
	 86	 Jill Bornstein, At a Cross-Road: Anti-Same-Sex Marriage Policies and 
Principles of Equity: The Effect of Same-Sex Cohabitation on Alimony Payments 
to an Ex-Spouse, 84 Chi.-Kent L. Rev. 1027, 1033 (2010). 
	 87	 Id.
	 88	 Id.
	 89	 Cal. Fam. Code § 4323(a)(1) (2016); Del. Code Ann. tit. 13, § 1512(g) 
(2016); La. Civ. Code. Ann. art. 115 (2016); N.Y. Dom. Rel. Law § 248; N.C. Gen. 
Stat. § 50-16.9(b) (2016). 
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has been rightfully expanded to different forms of relationships 
regardless of sexual orientation, eliminating the moral component.

2.  Adult Children

Family courts have also addressed whether “cohabitation” 
extends to an adult child who is living with a parent.90 One court 
found an adult daughter who continued to live in her mother’s 
home—even after she reached her majority—was included as a 
third party under the cohabitation statute.91 The question for 
courts is whether a decrease in the financial needs of the recipient 
spouse occurs when a relative shares in an alimony recipient’s ex-
penses thereby decreasing need.

In one case determining this pertinent issue, the court held 
an adult son who was living with his mother was included in the 
definition of a third party, but there was insufficient evidence as to 
how much the mother (former wife) was contributing to her son to 
rebut the presumption that alimony should be suspended.92

3.  Prison Cohabitation

A Florida appeals court went even further in expanding the 
meaning of cohabitation based upon the parties’ agreement that 
terminated an alimony obligation upon cohabitation, in holding 
a former wife’s incarceration with a cellmate met the definition 
of cohabitation and terminated alimony.93 The court pointed out 
the agreement defined cohabitation as the wife living with another 
person (not including the parties’ child) for a period of three con-
secutive months or more. The court found that the wife’s incarcer-
ation was a result of a voluntary act and applied the agreement’s 
alimony termination clause for cohabitation.

These cases expand what is meant by “cohabitation.” But, 
since states do not agree regarding the definition of cohabitation, 
the difficult problem of proving cohabitation remains. The evi-
dentiary burden remains challenging because most of the relevant 

	 90	 See, e.g., Broersma  v.  Broersma, No.  85–290–II,  1986  WL  4848  at *2 
(Tenn. Ct. App. Apr. 25, 1986). 
	 91	 Id. 
	 92	 Hubbard v. Hubbard, No. 03A01–9603–CV–00108, 1996 WL 563890  
at *2 (Tenn. Ct. App. Oct. 1, 1996).
	 93	 Craissati v. Craissati, 997 So. 2d 458 (Fla. Dist. Ct. App. 2008). 
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information lies within the recipient’s control and payors often 
must rely on indirect evidence to prove that a former spouse is 
cohabitating.94 The problem with proof is it is also accompanied by 
the significant financial costs of proving cohabitation which may 
occur both inside and outside the courtroom. 

III.  Proof and Policy Rationales
A.  The Problems with Proof

Maryland follows the Florida and Massachusetts model to 
help the court determine when there is cohabitation.95 These fac-
tors are 1) establishment of a common residence; 2) long-term 
intimate or romantic involvement; 3) shared assets or common 
bank accounts; 4) joint contribution to household expenses; and  
5) recognition of the relationship by the community.96 West 
Virginia cohabitation rules also identify several economic factors, 
including the parties’ pooling of assets or income and the extent to 
which they have supported each other.97 

In Tennessee, alimony payments may be terminated or mod-
ified if the recipient begins living with a third party.98 The statute 
makes no exceptions as to the third parties with whom one may be 
cohabiting and as a result, does not preclude family members or 
roommates from meeting this definition.99 

The Tennessee statute goes further by creating a rebutta-
ble presumption in all cases where a person is receiving alimony 
and the recipient lives with a third party that: 1) the third party is 
contributing to the support of the alimony recipient and the ali-
mony recipient does not need the amount of support previously 
awarded and thus, the court should suspend all or part of the ali-
mony obligation; or 2) the third party is in receipt of support from 
the alimony recipient and the alimony recipient does not need the 

	 94	 Tenn. Code. § 36-5-121(2023). 
	 95	 Md. Code Ann. Fam. Law § 11-108. 
	 96	 Gordon v. Gordon, 675 A.2d 540, 547–48 (Md. 1996).
	 97	 W. Va. Code § 48–5–707(a)(2)(2001).
	 98	 Tenn. Code. § 36-5-121(2023).
	 99	 Criteria for Modification of Alimony, 19 Tenn. Prac. Tenn. Divorce, 
Alimony & Child Custody § 20:4 (2d ed. 2025). 
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amount of alimony previously awarded and thus, the court should 
suspend all or part of the alimony obligation.100 

The legislative intent of this provision to shift the burden was 
to provide an alternative method of proof when the changed cir-
cumstance is the cohabitation of the alimony recipient with a third 
person.101 Thus, once there is a finding that the former spouse is 
living with a third party, Tennessee then shifts the burden of proof 
to the alimony recipient to demonstrate a continuing need for sup-
port. The underlying theory is that the recipient, rather than the 
payor, is in the best position to provide information about the co-
habiting relationship and would have information that would not 
be readily accessible to outsiders, including the payor.102 

The Missouri statute goes one step further by suggesting a co-
habitant’s “potential contribution” is relevant, authorizing courts 
to consider “the extent to which the reasonable expenses of either 
party are, or should be, shared by a spouse or other person with 
whom he or she cohabits.”103 The Missouri statute therefore pro-
vides a more holistic economic focus on not only actual changes, 
but potential changes to economic impact that may reduce the 
needs of a party.

B.  “We Swear We Are Not Cohabitating”

Courts have repeatedly confronted situations when former 
spouses attempt to disguise or structure their relationships in ways 
designed to avoid meeting the legal definition of cohabitation. 
In one matter, the former wife canceled wedding plans just two 
months before the ceremony after learning that remarriage might 
terminate her alimony.104 Similarly, in another case, a couple spent 
nearly every night together despite maintaining separate residenc-
es.105 In a third case, a new partner routinely stayed at the former 
wife’s residence until bedtime, only returning to his own home to 
sleep.106 

	 100	 Tenn. Code. § 36-5-121 (2023).
	 101	 Wright v. Quillen, 83 S.W.3d 768, 775 (Tenn. Ct. App. 2002). 
	 102	 Id.
	 103	 Mo. Rev. Stat. Ann. § 452.370 (emphasis added). 
	 104	 Van Dyke v. Steinle, 902 P.2d 1372, 1384 (Ariz. Ct. App. 1995). 
	 105	 In re Marriage of Susan, 856 N.E.2d 1167, 1170 (Ill. App. Ct. 2006). 
	 106	 In re Marriage of Herrin, 634 N.E.2d 1168, 1170 (Ill. App. Ct. 1994).
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These examples are common occurrences to avoid the 
termination or modification of alimony post-divorce: where a 
payee limits, or pretends to limit, the overnights with her new 
boyfriend to keep the alimony coming. It is a land of “make be-
lieve” where lawyers and ultimately judges need to determine 
the “reality” or “unreality” of the substance and form of a new 
relationship of the former spouse. These examples highlight 
the troubling nature of proof of cohabitation and the increased 
costs of litigation necessary to determine cohabitation in the 
first instance. 

An Illinois court has drawn a stark distinction between hiding 
and altering behavior in the context of a recipient who claimed 
she was not cohabiting.107 The court distinguished between parties 
who were aware and hiding from the draconian rules of cohabita-
tion versus those who were altering their behavior to avoid mar-
riage and those who alter “their behavior so as not to enter into 
a marriage-like relationship.”108 The court held that a judge may 
consider a party’s awareness of the legal consequences of cohab-
itation.109 These proof problems will remain so long as the focus 
is on proving cohabitation rather than on the economic impact of 
the cohabitation. 

C.  Constitutional Questions

The Declaration of Independence declares that Americans 
have the right to pursue happiness. Thomas Jefferson never ex-
plained his use of the phrase “pursuit of happiness” but surely, 
he meant people are free to live with whom they desire free of 
government interference. Jefferson, who was likely influenced by 
George Mason’s Virginia Declaration of Rights (adopted June 12, 
1776), referred to “the enjoyment of life and liberty, with the means 
of acquiring and possessing property, and pursuing and obtaining 
happiness and safety.”110 It should follow that implicit within the 
meaning of the pursuit of happiness, and as articulated by the Due 

	 107	 Starnes, supra note 68, at 289; In re Marriage of Miller, 40 N.E.3d 206, 229 
(Ill. App. Ct. 2015). 
	 108	 In re Marriage of Miller, 40 N.E.3d 206 at 229.
	 109	 Id. 
	 110	 Virginia Declaration of Rights (June 12, 1776), https://www.archives.gov/
founding-docs/virginia-declaration-of-rights.
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Process Clause of the Fourteenth Amendment, the choice to live 
with a new party is an inalienable right granted by the founding 
fathers and documents.111

In Lawrence v. Texas, the Supreme Court declared a Texas 
statute criminalizing sexual activity between same-sex adults to 
be unconstitutional.112 The Court found the Texas law violated the 
petitioners’ right to liberty under the Due Process Clause of the 
Fourteenth Amendment. Importantly, the Court, quoting its prior 
decision in Planned Parenthood of Southeastern Pennsylvania v. 
Casey, held there is constitutional protection to personal decisions 
relating to marriage, procreation, contraception, family relation-
ships, child rearing, and education.113 This decision reaffirmed 
the substantive force of the liberty protected by the Due Process 
Clause.114 The Court eloquently stated:

These matters, involving the most intimate and personal choices a 
person may make in a lifetime, choices central to personal dignity 
and autonomy, are central to the liberty protected by the Fourteenth 
Amendment. At the heart of liberty is the right to define one’s own 
concept of existence, of meaning, of the universe, and of the mystery of 
human life.115

The Court did not specifically address the definition of cohab-
itation in Lawrence but one may conclude if people are afforded 
rights to define their own existence that extends to people with 
whom they chose to live. This raises the question of the legality of 
cohabitation statutes. 

First, it must be noted that in every American jurisdiction, 
unmarried cohabitants have fewer legal rights and duties than do 
married partners and the law generally does not recognize cohab-
itation as a legally significant status. But Lawrence suggests that 
termination of alimony based on a recipient’s post-divorce sexual 
conduct, or even perhaps cohabitation may be unconstitutional.116 

 The Supreme Court next took up the topic when affirm-
ing the right to same sex marriage.117 As discussed previously, in 

	 111	 U.S. Const. Amend. XIV
	 112	 539 U.S. 558 (2003). 
	 113	 505 U.S. 833 (1992).
	 114	 Id. 
	 115	 Lawrence, 539 U.S. at 573–74.
	 116	 May, supra note 17, at 407–11.
	 117	 Obergefell v. Hodges, 576 U.S. 644, 665–66 (2015). 
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Obergefell, the Court held the right to personal choice is inher-
ent in the concept of individual autonomy. The Court pointed out 
choices for marriage, contraception, family relationships, procre-
ation, and childrearing are all protected by the Constitution.118 
Both of these seminal cases illustrate the issue of cohabitation 
triggers privacy issues and potential constitutional challenges.

Prior to the Supreme Court’s decision in Lawrence and 
Obergefell, parties argued that contractual provisions terminat-
ing alimony upon cohabitation implicate privacy interests in the 
dependent spouse’s private life.119 However, courts typically deny 
these constitutional claims by holding the state’s interest is not in 
regulating the recipient’s personal relationships but in ensuring 
that alimony is paid only where there is an actual financial need.120 
As a result, when addressing alimony modifications based upon 
separation agreements courts have concluded cohabitation con-
cerns are no greater than those arising whenever a party seeks 
modification based upon changed circumstances.121 

These rulings are based on the understanding that when par-
ties contract knowingly and voluntarily to end their marriage they 
understand how their future conduct may be affected by those 
agreements.122 A party has notice that if they live with another 
party, alimony may be altered or eliminated. The economic impact 
approach is therefore applied, and the moral component is dimin-
ished based upon the contractual agreement of the parties. One 
court reasoned although the private lives of divorced women are 
no business of the law, the economic needs of divorced women 
are the business of the law.123 This legal approach reflects a care-
ful balance between respecting individual autonomy and ensuring 
fairness in post-divorce financial obligations. 

The take-away is in the examination of separation agreements 
courts address cohabitation as merely one factor akin to a job loss 
or other grounds to alter an alimony award by modification. To 

	 118	 Id. 
	 119	 Konzelman v. Konzelman, 158 N.J. 185 729 A.2d 7 (N.J., 1999). 
	 120	 See Spector v. Spector, 929 P.2d 964, 965 (1996) (rejecting public policy 
challenge to cohabitation provision); Sims v. Sims, 266 S.E.2d 493, 496 (1980) (also 
rejecting the wife’s attack on the constitutionality of the cohabitation statute).
	 121	 Konzelman, 729 A.2d at 14.
	 122	 Id. 
	 123	 Id. at 17.
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put it another way, if parties agree to cohabitation termination, 
suspension or alteration within their separation agreements they 
have the legal right to do free from state interference. 

IV.  Modern Trends and Policies
The expanding definition of what is meant by marriage is 

evolving as a growing trend as people are redefining what is meant 
by a marital partnership.

Consider the situation of Samantha and Wynn Greenstone, a 
recently married couple.124 

Samantha knew Wynn was gay when she married him.125 He 
is neither bisexual nor is Samantha in denial of Wynn’s sexual ori-
entation, but they have been in a committed monogamous rela-
tionship for the past ten years.126 They are part of a small, growing 
community of people who are open on social media about their 
non-traditional permutations of partnership and what Samantha 
and Wynn call their “lavender marriage.”127 

The example of Samantha and Wynn is just one example 
of the evolving nature of what is meant by a marital relation-
ship and how some people choose to live together today. In the 
twenty-​first century, courts and legislature are now confronted 
with these differing realities of cohabitation in determining ali-
mony modifications.128 This understanding is necessary for courts 
to consider because more people live together today, and not 
only define marriage differently, but more people are choosing 
not to marry. In fact, the marriage rate has significantly decreased 
over the past fifty years.129 

	 124	 Shane O’Neill, He’s Gay. She’s Straight. They’re Happily Married, Wash. 
Post (Oct. 12, 2025), https://www.washingtonpost.com/style/trends/2025/10/09/
mixed-orientation-lavender-marriage/.
	 125	 Id. 
	 126	 Id. 
	 127	 Id. 
	 128	 May, supra note 17, at 443.
	 129	 D’Vera Cohn, Jeffrey S. Passel, Wendy Wang & Gretchen Livingston. 
Barely Half of U.S. Adults Are Married – A Record Low, Pew Research 
Center (Dec. 14, 2011), https://www.pewresearch.org/social-trends/2011/12/14/
barely-half-of-u-s-adults-are-married-a-record-low/. 
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In 2024, only about 47.1% of household were headed by mar-
ried couples compared to 74.3% in 1960.130 Intimate parties living 
together without marriage are increasingly common and data sug-
gests this trend may continue.131 In 2023, about 7% of U.S. adults 
lived with an unmarried partner.132 In addition, rising housing 
costs have driven a record number of adults into shared housing 
arrangements. In 2023, about 6.8 million U.S. households shared 
their housing with unrelated housemates, roommates, or board-
ers.133 This number of non-married cohabitants is also the highest 
figure ever recorded.134 

Younger adults (aged 24-34) continue to be the largest group 
house-sharing but sharing housing is gaining popularity among 
older householders with the 55+ segment accounting for 30% of 
all house-sharing households in 2023.135 

In 2007, the number of cohabiting adults over 50 years old 
grew by 75%136 and by 2016, four million adults over the age of 
fifty were cohabitating, representing about 4% of the unmarried 
older adult population.137 As the baby boomer generation contin-
ues to age, the number of unmarried couples choosing to live to-
gether is expected to increase.138 

	 130	 How Has Marriage in the US Changed over Time?, USAFacts (Feb. 11, 
2025), https://usafacts.org/​articles/state-​relationships-​marriages-​and-​living-​
alone-​us/. 
	 131	 Id. 
	 132	 Share of U.S. Adults Living Without a Romantic Partner Has Ticked 
Down in Recent Years, Pew Research Center (Jan. 8, 2025), https://www.pewre-
search.org/short-reads/2025/01/08/share-of-us-adults-living-without-a-romantic-
partner-has-ticked-down-in-recent-years/.
	 133	 House Sharing Reaches All-Time High as Affordability Issues 
Linger, Nat’l Ass’n of Home Builders (May 5, 2025), https://www.nahb.org/
blog/2025/05/house-sharing-reaches-all-time-high (reporting that a “record-high 
6.8 million households shared their housing with unrelated housemates, room-
mates or boarders in 2023”).
	 134	 Id. 
	 135	 Id. 
	 136	 Renee Stepler, Number of U.S. Adults Cohabiting with a Partner 
Continues to Rise, Especially Among Those 50 and Older, Pew Research Center 
(Apr. 6, 2017), https://www.pewresearch.org/short-reads/2017/04/06/number-of-
u-s-adults-cohabiting-with-a-partner-continues-to-rise-especially-among-those-
50-and-older/. 
	 137	 Id. 
	 138	 Id. 
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Around 30% of working-age adults (aged 23-65) live in  
“doubled-up” households which is defined as two or more 
working-aged adults not married or partnered, living together  
(i.e. roommates or adult children with parents).139 This percentage 
is up from about 21% in 2005. 

Critically, the figure of an increase in married couples living 
with roommates also has more than doubled since 1995.140 In 2010, 
the United States Department of Health and Human Services is-
sued a report confirming this upward trend, noting that approxi-
mately half of all women and nearly half of all men had cohabited 
at some point in their lives.141 

Cohabiting relationships also tend to be relatively short-
lived.142 Within a few years, most couples separate, or they marry 
and are no longer classified as cohabitants.143 Only 31% of women 
and 24% of men remained in their first cohabiting relationship for 
at least three years, and just 16% of women and 13% of men con-
tinued cohabiting after five years.144 

A.  The Economic Impact Model Aligns with Modern Trends

The temporal nature of parties living together supports the 
adoption of the economic impact model when determining ali-
mony modifications. It aligns with modern trends of the changing 
nature of relationships and how various people live today. The 
economic impact rule also offers the promise of clear and consis-
tent application to alimony modification since it focuses not on 
the cohabitation itself, but upon need during the time of cohab-
itation. This framework allows for readjustment if and when the 

	 139	 As Rents Rise, More Renters Turn to Doubling Up, Zillow Research (Dec. 
14, 2017), https://www.zillow.com/research/rising-rents-more-roommates-17618/. 
	 140	 Cheryl Young, First Comes Love, Then Comes Marriage, Then 
Comes . . . a Roommate?, Trulia (Feb. 6, 2019), https://www.trulia.com/research/
married-with-roommates/.
	 141	 Paula Y. Goodwin, William D. Mosher & Anjani Chandra, Marriage 
and Cohabitation in the United States: A Statistical Portrait Based on Cycle 6 (2002) 
of the National Survey of Family Growth, Nat’l Ctr. for Health Statistics, U.S. 
Dep’t of Health & Human Servs. (2010), http:// www.cdc.gov/nchs/data/series/
sr_23/sr23_028.pdf.
	 142	 Pamela J. Smock,  Cohabitation  in the United States: An Appraisal of 
Research Themes, Findings, and Implications, 26 Ann. Rev. Sociol. 1, 3 (2000).
	 143	 Goodwin et al., supra note 141.
	 144	 Id.
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cohabitation ends. Therefore, a temporary suspension of alimony 
when there is no need is not only more equitable than a perma-
nent end to alimony, but also the economic approach aligns with 
societal trends in living patterns and the fundamental purpose of 
spousal support.

Courts that follow the economic model are using the most 
flexible approach since they permit alimony to be adjusted based 
upon economic need and reinstated if need changes in the fu-
ture. The Massachusetts alimony statute provides if alimony is re-
duced, suspended, or terminated as a result of a recipient spouse 
maintaining a common household with another person, then 
alimony  may be  reinstated  upon termination of the recipient’s 
common household relationship.145 Likewise, Tennessee allows 
a cohabiting alimony recipient whose alimony is suspended to 
later seek a reinstatement based on changed circumstances, in-
cluding that he or she is no longer living with a third person and 
is not receiving any support from or contributing support to that 
person.146 

In contrast, most termination states preclude reinstate-
ment of alimony when  the cohabitation ends. For example, in 
Utah, the court held the word “termination” is unequivocal and 
“precludes an interpretation that alimony might then be rein-
stated  should the  cohabitation  that ended the  alimony  itself 
come to an end.”147

The economic impact model has also been suggested as a 
solution to the widely accepted principle that alimony automat-
ically ends upon remarriage.148 A party’s alimony would be re-
duced or terminated only upon a showing of a material change in 
financial status regardless of re-marriage.149 This approach would 
be consistent with the focus on economic need and not upon 
moral judgments. It would enable parties to freely marry with-
out the alimony penalty of losing his or her support. It may also 
serve to diminish the gamesmanship surrounding whether or not 
a party is cohabitating and encourage parties to reach consensus 

	 145	 Mass. Gen. Laws ch. 208, § 49 (d)(2). 
	 146	 Schwab v. Schwab, No. M202200590COAR3CV, 2023 WL 8317914, at *3 
(Tenn. Ct. App. Dec. 1, 2023).
	 147	 Scott v. Scott, 368 P.3d 133 (Utah Ct. App. 2016). 
	 148	 Id. 
	 149	 Id. 
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in separation agreements that may include alimony waivers at 
the time of divorce.150 Finally, it is consistent with the economic 
impact rule to modify alimony on the basis of a change in need 
without regard to the type and form of cohabitation. 

B.  Majority Rule: The Economic Impact Model

The majority rule is similar to the economic impact model 
that an alimony award may be modified or terminated upon proof 
of changed circumstances.151 The  alimony  award may be  modi-
fied  only if it is clear that the financial needs of the dependent 
spouse have decreased, which may factor in the cohabitation of a 
party. The following states authorize modification or termination 
upon a showing of reduced financial need. 

Alaska Alaska Stat. 
§ 25.24.170

General change in 
circumstances test

Arizona Ariz. Rev. Stat. 
§ 25-327

Only substantial and 
continuing change in 
circumstances permits 
modification

Colorado

Colo. Rev. Stat. 
§ 14-10-122; In re 
Marriage of Dwyer, 
825 P.2d 1018 
(Colo. 1991)

Cohabitation must show 
diminished need to modify 
alimony

Connecticut Conn. Gen. Stat. 
§ 46b-86(b)

Court may modify or 
terminate alimony if 
cohabitation changes the 
recipient’s financial needs

	 150	 This is true for payors who may have the economic incentive to provide 
more of a marital estate to a former spouse to avoid alimony in the present and 
the future.
	 151	 Carolyn Sievers Reed, Alimony Modification and Cohabitation in North 
Carolina, 63 N.C. L. Rev. 794, 799–802 (1985). 
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Florida

Fla. Stat. § 61.1; 
Dibartolomeo v. 
Dibartolomeo, 679 
So.2d 72 (1996)

Reduction or termination 
allowed if the supportive 
relationship affects 
the alimony recipient’s 
financial condition

Georgia Ga. Code Ann. 
§ 19-6-19(b)

Alimony may be modified 
upon voluntary cohabitation 
with a third party in a 
meretricious relationship

Hawaii

Jacoby v. Jacoby, 
341 P.3d 1231  
(Haw. Ct. App. 
2014)

Alimony may be 
modified or terminated if 
cohabitation provides an 
economic benefit

Idaho Idaho Code 
§ 32-709

Modification only if there 
is substantial and material 
change of circumstances

Indiana

Ind. Code  
§ 31-15-7-3;  
Roberts v. Roberts, 
644 N.E.2d 173 
(Ind. Ct. App. 1994)

Court examines the extent 
of economic dependency of 
cohabitation to determine 
modification

Iowa Iowa Code 
§ 598.21C

Modification if a substantial 
change in circumstances 
occurs, including possible 
support by another person

Kansas Kan. Stat. 
§ 23-2903

Court can modify the 
amount of alimony or 
other conditions of 
payment upon changed 
circumstances

Kentucky

Ky. Rev. Stat. 
§ 403.250; Combs v. 
Combs, 787 S.W.2d 
260 (Ky. 1990)

Cohabitation must provide 
an economic benefit to 
justify modification or 
termination; cohabitation 
must include some 
permanency or a long-term 
relationship
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Maine
Me. Stat. tit. 19-a, 
§ 951-A(6) 

An award of spousal 
support may be modified 
when there is a substantial 
change in financial 
circumstances

Maryland

Md. Fam. Law 
Code § 11-107; 
Rose v. Rose, 181 
A.3d 225  
(Md. App. Ct. 2018)

Court can modify or 
terminate alimony upon 
a change in circumstances 
and consider intertwined 
finances and shared 
household contributions

Massachusetts Mass. Gen. Laws 
ch. 208, § 49 (2016)

Alimony can be suspended, 
reduced, or terminated if 
the recipient maintains a 
common household for 
three or more months; 
the court considers the 
economic interdependence 
of the parties

Michigan

Mich. Comp. Laws 
§ 552.28; Petish v. 
Petish, 375 N.W.2d 
432 (Mich. App.  
Ct. 1985) 

Court can modify or 
terminate alimony if 
cohabitation provides for 
reduced financial need of 
the recipient spouse

Minnesota Minn. Stat. 
§ 518.522

Maintenance may be 
modified based on a 
substantial change in the 
gross income or need of the 
obligee

Missouri
Mo. Rev. Stat. 
§ 452.370

Modification or 
termination if there is 
a substantial change in 
circumstance; the court 
shall consider whether 
cohabitation changes 
the financial need of the 
recipient spouse
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Montana

Mont. Code  
§ 40-4-208; In re 
Marriage of Brown, 
940 P.2d 122  
(Mont. 1997)

Cohabitation alone is 
insufficient; must show 
a significant reduction 
in need to modify or 
terminate

Nebraska
Onstot v. Onstot, 
906 N.W.2d 300 
(Neb. 2018)

Cohabitation alone is 
insufficient; Alimony can 
be modified if an improved 
financial condition occurs 
due to cohabitation

Nevada

Nev. Rev. Stat. 
§ 125.150; Gilman 
v. Gilman, 956 P.2d 
761 (Nev. 1998)

Modification can be 
ordered if the economic 
needs of the recipient 
change

New 
Hampshire

N.H. Rev. Stat. 
§ 458:19-aa; Bisig 
v. Bisig, 469 A.2d 
1348 (N.H. 1983)

Cohabitation does not 
automatically suspend the 
right to alimony; Alimony 
modification requires 
a substantial change in 
financial condition

New Jersey

N.J. Stat. Ann. 
§ 2A:34-23(n); 
Gayet v. Gayet, 456 
A.2d 102 (N.J. 1983) 

Alimony may be modified 
for changed circumstances 
only if one cohabitant 
supports or subsidizes the 
other

New Mexico

N.M. Stat. § 40-4-7; 
Brister v. Brister, 
594 P.2d 1167  
(N.M. 1979)

Cohabitant must provide 
financial support to justify 
modification

New York
N.Y. Dom. Rel. 
Law § 248

Alimony may be modified 
upon proof that the payee 
is living with another 
person and holding himself 
or herself out as a spouse 
of such person
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Ohio

Ohio Rev. Code 
§ 3105.18; Bussey v. 
Bussey, 563 N.E.2d 
37 (Ohio App. Ct. 
1988)

Cohabitation may be 
considered only as it affects 
the alimony need and 
amount

Oklahoma Okla. Stat. Ann. 
tit. 43, § 134

Alimony may be modified 
only if cohabitation 
substantially changes the 
supported spouse’s need

Oregon Or. Rev. Stat. 
§ 107.135

Court may reduce or 
terminate support if 
economic circumstances 
change

Pennsylvania

23 Pa. Cons. Stat. 
§ 3701; Lobaugh v. 
Lobaugh, 753 A.2d 
834 (Pa. Super. Ct. 
2000)

Court may modify, suspend, 
or terminate alimony upon 
changed circumstances of a 
substantial and continuing 
nature; cohabitation 
is defined as romantic 
cohabitation affecting 
finances

Rhode Island

R.I. Gen. L.  
§ 15-5-16; Goldman 
v. Goldman, 543 
A.2d 1304 (R.I. 
1988)

Court may modify alimony 
upon changed economic 
circumstances; cohabitation 
alone is not enough

South Dakota

S.D. Codified Laws 
§ 25-4-41; Moore v. 
Moore, 763 N.W.2d 
536 (S.D. 2009)

Alimony may be modified 
if the receiving spouse gets 
an economic benefit from 
cohabitation; cohabitation 
in and of itself is not 
enough

Vermont

15 VT. Stat. Ann. 
§ 758; Miller v. 
Miller, 892 A.2d 
175 (Vt. 2005)

Modification may be 
ordered if cohabitation 
substantially reduces the 
maintenance need
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Washington Wash. Rev. Code 
§ 26.09.170

Modification may be 
directed upon a material 
change of circumstances 

West Virginia

W.v. Code  
§ 48-5-707;  
Wight v. Wight,  
284 S.E.2d 625 
(W.Va. 1981)

Court may modify or 
terminate alimony upon 
written findings that a 
de facto marriage exists; 
the court looks at factors 
including financial 
contributions to determine 
if a de facto marriage exists

Wisconsin

Wis. Stat. Ann. 
§ 767.59; Woodard 
v. Woodard, 696 
N.W.2d 221  
(Wis. 2005)

Court may alter a 
maintenance award if a 
financial benefit flows from 
cohabitation

Wyoming Wyo. Stat. Ann. 
§ 20-2-116

Alimony may be modified 
upon a significant change 
of circumstances

These majority states focus upon cohabitation along with re-
quiring an economic impact that reduces the recipient’s alimony 
need, which will then allow a court to make a change in the sup-
port amount. One leading case describes this inquiry as whether 
the former wife’s illicit relationship with another man has pro-
duced a change of circumstances sufficient to entitle the former 
husband to relief.152 States such as Wisconsin and South Dakota 
support this approach that there can be an alteration to a spousal 
award if a financial benefit flows from cohabitation.153 

But a sticky issue of the majority rule is that many states still 
require that cohabitation be proven by a party seeking a change 
in spousal support. Some of these states also require the cohab-
itation to be for a minimum period of time.154 This leads right  
back to the complicated issues related to privacy and the resulting 

	 152	 Garlinger v. Garlinger, 347 A.2d 799 (N.J. Super. Ct. 1975). 
	 153	 Woodard, 696 N.W.2d at 221; Moore, 763 N.W.2d at 536.
	 154	 Mass. Gen. Laws ch. 208, § 49 (2016); Combs, 787 S.W.2d at 260.
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unnecessary litigation costs for the parties in proving or disproving 
the purported cohabitation. 

Take Pennsylvania, where cohabitation is defined as a  
“romantic” relationship affecting finances.155 Courts in determin-
ing whether such a relationship is proven will examine: a common 
residence, intimate or romantic involvement, shared household 
expenses, recognition of the relationship in the couple’s social and 
family circle, and duration and continuity of the relationship and 
other indica of permanency. 156 Thus, the parties will need to offer 
proof supporting these “cohabitating factors” along with economic 
changes, if they are seeking a change in alimony.

In contrast, in Rhode Island, alimony may be modified upon 
a change in financial circumstance but cohabitation alone is not 
a material change in circumstances. 157 Similarly, states allow co-
habitation but focus directly on the needs of a party to determine 
whether or not alimony should be modified.158 Finally, as dis-
cussed previously, other states allow for more trial court discre-
tion where alimony “may” be suspended rather than terminated 
or modified.159 

C.  Criticism of the Economic Impact Rule

The major criticism to the economic impact rule is that cohab-
itants may have financial incentives to hide income and separate 
expenses from his or her new cohabitant or from his or her prior 
partner to demonstrate a lack of material change in his or her 
need to be able to argue that alimony payments should continue.160 
Cohabitants may have the economic incentive to agree to share 

	 155	 23 Pa. Cons. Stat. § 3701.
	 156	 Pellegrin v. Pellegrin, 525 S.E.2d 611, 617 (Va. 2000).
	 157	 R.I. Gen. Laws §  15-5-16; Goldman v. Goldman, 543 A.2d 1304 (R.I. 
1988).
	 158	 See In re Marriage of Brown, 940 P.2d at 122; Onstot, 906 N.W.2d at 
300; Bisig, 469 A.2d at 1348; Okla. Stat. Ann. tit. 43, § 134; Moore, 763 N.W.2d  
at 536.
	 159	 See Conn. Gen. Stat. § 46b-86(b); Ga. Code Ann. § 19-6-19(b); Kan. 
Stat. §  23-2903; Mass. Gen. Laws ch. 208, §  49 (2016); Mich. Comp. Laws 
§ 552.28; N.J. Stat. Ann. § 2A:34-23(n); N.Y. Dom. Rel. Law § 248; 23 Pa. Cons. 
Stat. § 3701.
	 160	 Starnes, supra note 68, at 292–300. 
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expenses with their cohabiter and keep costs separate, thereby de-
feating a claim regarding a change of need.161 

A second public policy criticism of the economic impact rule 
is that it discourages remarriage and encourages cohabitation be-
cause alimony payments continue so long as the recipient does not 
remarry.162 This can be offset by using a pure economic impact rule 
where remarriage does not automatically terminate alimony.

Another approach would be for termination states to adopt 
the flexible model for economic impact that alimony payments 
may be reduced or suspended upon a showing of a change in need 
but may be reinstated upon termination of the cohabitation along 
with a change in need.163 

One commentator has suggested courts review all the equi-
table factors, including the “length of the marriage, the length of 
the cohabitation, the amount of property of the dependent spouse 
received in connection with the divorce, whether the dependent 
spouse has custody of any children, and the earning capacities of 
the supporting spouse and the third-party cohabitant” in deter-
mining whether to order a modification of alimony based upon 
cohabitation.164 Under this approach, if the cohabitation has been 
of significant duration and the third-party cohabitant is financially 
capable of supporting the dependent spouse, the alimony pay-
ments would be suspended for the duration of the cohabitation.165 
One problem with this suggestion is it mixes issues of alimony and 
child support, which serve distinct and differing purposes.166 

These major criticisms of the economic model are all valid, at 
least to some degree, since they stem from human nature. Some 
people are going to seek continued alimony payments if and when 
they can. Some people, however, who choose to remarry will do 
so simply because they are in love. In addition, as one commen-
tary put it: “Why should an alimony recipient’s intimate life be 
the business of an ex-spouse? If a recipient moves in with a lover, 
has she “deliberately chose[n] a life of shame and dishonor” that 

	 161	 See Tenn. Code § 36-5-121. 
	 162	 Reed, supra note 151, at 801. 
	 163	 Mass. Gen. Laws Ann. ch. 208, §  49(d)(2).
	 164	 J. Thomas Oldham,  Cohabitation  by an  Alimony  Recipient Revisited,  
20 J. Fam. L. 615, 630 (1982). 
	 165	 Id. at 636. 
	 166	 Cavanagh v. Cavanagh, 191 N.E.3d 975 (Mass. 2022).
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courts should punish by revoking alimony?”167 Regardless, the eco-
nomics of alimony does not change as the fundamental purpose of 
alimony remains unaltered. It is that purpose—need and ability to 
pay—that should remain by an application of the pure economic 
impact model. 

D.  Alimony Reform Revisited

One front emerging on the “war on alimony” is the issue of 
post-marital cohabitation. States are now altering alimony statutes 
to end the concept of “permanent” or “lifetime” alimony and ter-
minate alimony upon a payor’s retirement.168 But this legislation 
often reverts to the past by including provisions to reduce or ter-
minate alimony upon a recipient’s cohabitation.169 

North Dakota courts historically followed the economic im-
pact model in rejecting the idea that cohabitation alone justifies 
automatic alimony termination. As the North Dakota Supreme 
Court explained, “spousal support should not automatically termi-
nate upon cohabitation because, [t]hough unmarried cohabitants 
may voluntarily contribute to each other’s support, they have no 
legal obligation to pay.”170 In another case, the court emphasized 
that termination “leaves the recipient with an uncertain means of 
support because cohabitants do not have any obligation to sup-
port each other and no continuing obligation exists.”171 However, 
recent new alimony legislation rejects this reasoning. 

The newly enacted North Dakota statute now provides that, 
unless the parties agree otherwise and except in the case of reha-
bilitative alimony, “the court shall terminate spousal support” upon 
the recipient’s habitual cohabitation for one year or more.172 This 
statutory change abandons the economic impact model and re-
places it with a bright-line rule of termination upon cohabitation.173 

Arkansas followed a similar path, amending its statute 
to provide “the liability for alimony shall automatically cease  

	 167	 Oldham,  supra note 164, (quoting  Weber v. Weber, 140 N.W 1052  
(Wis. 1913)). 
	 168	 Starnes, supra note 68, at 274–78. 
	 169	 Id. 
	 170	 Woodward v. Woodward, 830 N.W.2d 82, 85 (N.D. 2013). 
	 171	 Becker v. Becker, 799 N.W.2d 53, 65 (N.D. 2011). 
	 172	 N.D. Cent. Code § 14-05-24.1(2)-(4) (emphasis added). 
	 173	 Id.
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upon . . . the living full time with another person in an intimate, 
cohabiting relationship.”174 Illinois followed the same approach 
by revising its automatic termination provision to stress the man-
datory nature of termination: “A payor’s obligation to pay main-
tenance .  .  . terminates by operation of law on .  .  . the date the 
court finds cohabitation began.”175 In 2014, New Jersey amended 
its alimony statute to read: “[a]limony may be suspended or ter-
minated if the payee cohabits with another person.”176 While not 
mandatory, the amendment nevertheless signaled a strong leg-
islative intent to treat cohabitation as a presumptive basis for 
termination of alimony.

As a whole, these legislative developments reflect a trend 
away from alimony but further away from the pure economic 
impact model and toward statutory rules that either mandate or 
strongly favor termination of alimony upon proof of cohabitation. 
It is the circle repeating itself back to the future.

Conclusion
Judge Richard Posner wrote extensively about economics and 

the law. Posner’s key hypothesis is common law evolves toward 
efficiency.177 Posner articulated that judicial law through precedent 
and litigation tends to adopt doctrines that minimize the social 
costs of disputes between parties. Inefficient legal rules lead to 
more legal disputes and higher costs for litigants. This is particu-
larly true in the area of family law where unclear rules for prop-
erty division and/or alimony may lead to greater litigation costs 
for parties and the courts.

In part, Posner’s hypothesis may explain the broad discre-
tion afforded to family law judges in fashioning decisions. By em-
powering family law judges with great discretion based upon their 
proximity to the parties, and the need for flexibility in applying 
the law to intimate facts, this latitude enables family law judges 
to settle disputes between divorcing parties in a more efficient 
manner—in theory, at least. 

	 174	 Ark. Code Ann. § 9-12-312(a)(2)(D) (emphasis added). 
	 175	 750 Ill. Comp. Stat. 5/510(c) (2016) (emphasis added).
	 176	 N.J. Stat. Ann. § 2A:34-23(n) (emphasis added). 
	 177	 See generally Richard A. Posner, Economic Analysis of Law (1973).
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