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Biases & Mediation Practice

by 
Barbara Glesner Fines1

I.  Introduction
Despite the central value of impartiality in mediation,2 bias 

is an unavoidable aspect of the process. Attorneys and mediators 
alike need to be aware of how bias distorts decision-making and 
can lead to unfair judgments about others.  The core ethical du-
ties of these professions require that they work to counter these 
tendencies.

Model standards define impartiality as “freedom from fa-
voritism, bias or prejudice.”3 So fundamental to mediation is 
this concept of impartiality that another term for a mediator is a 
“neutral.”4 While mediators may approach the role with different 

	 1	 Dean Emerita and Ruby M. Hulen Professor of Law, University of 
Missouri – Kansas City.  Thank you to my colleagues Mary Kay Kisthardt and 
Nancy Levit, and my research assistant Matthew Champagne.
	 2	 This article acknowledges, but is not intended to address, the larger 
debate over the role of impartiality or the tensions in mediation standards.  Mary 
B. Culbert, Proposal: A New Unified Canon of Mediator Ethics, 39 Ohio St. J. on 
Disp. Resol. 1, 7 (2023)(reviewing tensions and gaps in mediator ethics codes).
	 3	 American Arbitration Association et al., Model Standards of Conduct for 
Mediators, Standard II(A) (2005)(“AAA Model Standards”), https://www.amer-
icanbar.org/content/dam/aba/administrative/dispute_resolution/dispute_resolu-
tion/model_standards_conduct_april2007.pdf. The Model Standards for Mediators 
have been adopted by the American Arbitration Association, the American Bar 
Association, and the Association for Conflict Resolution. Likewise, the Model 
Standards of Practice for Family and Divorce Mediation define impartiality as 
“freedom from favoritism or bias in word, action or appearance, and include[] a 
commitment to assist all participants as opposed to any one individual.”  Model 
Standards of Practice for Family and Divorce Mediation, Standard IV(A) (2000), 
https://cdn.ymaws.com/acrnet.org/resource/resmgr/docs/Model_Standards_of_
Practice_.pdf..  The Model Standards were drafted over a two-year period by 
representatives from the Academy of Family Mediators (AFM), Association of 
Family Courts and Community Professionals (AFCC), American Bar Association 
(ABA) Family Section, and other national, state and regional organizations.
	 4	 Carol Izumi, Implicit Bias and the Illusion of Mediator Neutrality, 34 
Wash. U. J.L. & Pol’y 71, 74-85 (2010)(describing the central role of neutrality in 
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philosophies regarding the balance between directive and elici-
tive,5 a suggestion that mediators (or attorneys for that matter) 
are biased would clash with either of these principles. These pro-
fessionals, who pride themselves on being logical, fair, and caring, 
may react to such suggestions with a stress response: fight, flight, 
or freeze.6 However, suggesting that professionals must consider 
the existence and impact of bias is not meant to induce feelings of 
shame or guilt. Indeed, this article adopts the premise that bias is 
simply part of what it means to be a human.

Mediation is a common, some might say predominant, feature 
of the dispute resolution process in family law. “[T]he process of 
resolving legal family disputes has, both literally and metaphor-
ically, moved from confrontation toward collaboration and from 
the courtroom to the conference room.”7 Increasingly, experienced 
matrimonial attorneys serve as mediators as part or the entirety 
of their practice.8 Accordingly, matrimonial attorneys must under-
stand the operation of bias in mediation.

This article will explore the meaning of bias and the ethical 
duties of both attorneys and mediators to understand how our de-
cisions and judgments are affected by bias.  In particular, the article 
will focus on cognitive biases that are especially significant in the 
mediation process.  In section II, Part A explores the biases that 
affect perception and valuation and so distort decision-making. 
Part B explores biases that affect how we judge people, in partic-
ular their motivations and intentions. Part C explores those biases 
that especially impact interpersonal communication. Throughout, 
the article provides suggestions for recognizing these biases and 
mitigating their detrimental effects in mediation.  

definitions of mediations).  Once again, the viewpoints on the finer details of neu-
trality are beyond the scope of this article.  Paul Bailey, Neutrality in Mediation: 
An Ambiguous Ethical Value, 1 J. Mediation & Applied Conflict Analysis 53, 
53-55 (2014) (discussing numerous scholars’ viewpoints on neutrality).
	 5	 Leonard L. Riskin, Decisionmaking in Mediation: The New Old Grid and 
the New New Grid System, 79 Notre Dame L. Rev. 1, 30-34(2003).  
	 6	 Jessica Nordell, The End of Bias: A Beginning: The Science and 
Practice of Overcoming Unconscious Bias 140-41 (2021).
	 7	 Andrew Schepard & Peter Salem, Foreword to the Special Issue on the 
Family Law Education Reform Project, 44 Fam. Ct. Rev. 513, 516 (2006).
	 8	 Debra Berman & James Alfini, Lawyer Colonization of Family 
Mediation: Consequences and Implications, 95 Marq. L. Rev. 887, 889 (2012).
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II.  The Meanings of Bias
We begin with the bias that many people think of first when 

we discuss bias – that is explicit bias. This is what we often think of 
when we think of bias – bigotry, prejudice, invidious discrimination, 
hateful words and conduct directed toward an individual or a group 
of people simply because of that individual or group’s appearance, 
history, or social identity.  If this were the only type of bias this 
article was to address, it would be a very short article indeed.

Intentional invidious discrimination has no place in the le-
gal profession. Standards of Professional Conduct for mediators 
and attorneys alike reinforce this idea. For mediators, the Model 
Standards of Conduct for Mediators provide that a mediator 
“should not act with partiality or prejudice based on any partici-
pant’s personal characteristics, background, values and beliefs, or 
performance at a mediation, or any other reason.”9 Attorneys like-
wise have an obligation to avoid this type of explicit, intentional 
bias.  For example, American Bar Association Model Rule 4.4(a) 
Respect for Rights of Third Persons provides, “In representing a 
client, a lawyer shall not use means that have no substantial pur-
pose other than to embarrass, delay, or burden a third person….” 
Engaging in conduct that exhibits or is intended to appeal to or 
engender bias against a person on account of some aspect of that 
person’s identity is conduct that fall squarely within this rule. 
Demeaning or threatening someone, playing on negative stereo-
types, using epithets or slurs – all of these embarrass and burden 
others.  

Especially in the context of family law, this intentional dis-
crimination undermines the unique role the legal system must play 
in resolving family disputes. Unlike other legal disputes, family law 
conflicts must look to the future as well as the past and must assess 
people and relationships not merely transactions and occurrenc-
es.10 Increasingly, the legal system has recognized the flaws of the 
adversarial mindset in family law cases.  “Using the legal system 
to assign fault for divorce or to resolve child access disputes us-
ing indeterminate standards like “best interests of the child” often 

	 9	 AAA Model Standards, supra note 3, at Standard II(B)(1).
	 10	 Barbara Glesner Fines & Cathy Madsen, Caring Too Little, Caring 
Too Much: Competence and the Family Law Attorney, 75 UMKC L. Rev. 965, 
968–69 (2007).
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results in flawed decisions that take too much time and, if they can 
afford lawyers and other litigation expenses, cost families too much 
money.”11  Accordingly, especially when children are involved, fam-
ily law attorneys are urged to minimize rather than exacerbate an-
imosities and help clients to build cooperative relationships after 
divorce. Standard 1.3 of the AAML Bounds of Advocacy provides, 
“An attorney should refuse to assist in vindictive conduct and 
should strive to lower the emotional level of a family dispute by 
treating all other participants with respect.”12  With these goals in 
mind, there is no room for introducing intentional, invidious ste-
reotypes or explicit bigotries in the family law context.13

An attorney might suggest that there is, nonetheless, a sub-
stantial purpose for this biased behavior apart from hurting some-
one.  That is, this behavior has the substantial purpose of winning 
or securing an advantage for one’s client.  However, courts have 
stated plainly that all is not fair in love, war, and litigation. “While 
strategy and tactics are part of litigation, and throwing your adver-
sary off-balance may well be a legitimate tactic, it is not legitimate 
to do so by the use of gender-based insults.”14

Likewise, Rule 8.4 defines misconduct to include conduct that 
is “prejudicial to the administration of justice.”15 This rule also has 
provided grounds for discipline for bigotry or harassment.16  This 
rule, which existed even in the predecessor Model Code,17 has 
withstood numerous constitutional challenges based on vagueness 
and overbreadth.18 Most courts interpret this rule to apply to any 

	 11	 Jane C. Murphy, Revitalizing the Adversary System in Family Law, 78 U. 
Cin. L. Rev. 891, 896 (2010).
	 12	 Am. Acad. Matrim. Law., The Bounds of Advocacy (2009) [https://
perma.cc/BT8D-3MNF].
	 13	 See, e.g., In re Thomsen, 837 N.E.2d 1011 (Ind. 2005).
	 14	 People v. Abrams, 459 P.3d 1228 (Colo. 2020).
	 15	 Model Rules of Pro. Conduct r. 8.4(d) (Am. Bar Ass’n 2024).
	 16	 See, e.g., Att’y Grievance Comm’n v. Vasiliades, 257 A.3d 1061 (Md. 2021)
(holding attorney’s public racist, homophobic, and sexist posts on social media 
account used to advertise his law practice violated Rule 8.4(d)). In re Charges of 
Unprof’l Conduct Contained in Panel File 98-26, 597 N.W.2d 564 (Minn. 1999)
(holding that a prosecutor violated Rule 8.4(d) by filing a motion in limine to 
prohibit a public defender from selecting “a person of color as co-counsel for the 
sole purpose of playing upon the emotions of the jury”).
	 17	 Model Code of Pro. Resp. DR 1-102(A)(5) (Am. Bar Ass’n 1980).
	 18	 In re Comfort, 159 P.3d 1011, 1024 (Kan. 2007) (“‘prejudicial’ is univer-
sally found throughout the legal … system…. It cannot be seriously contended 
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conduct that the attorney knew or should have known was likely 
to prejudice the administration of justice.19 The standard has been 
applied to a range of bigoted conduct by attorneys in family law 
matters.20 Thus, for example, an attorney representing the father 
in a custody dispute was disciplined after repeatedly emphasized 
that the mother, who was White, was dating a Black man, suggest-
ing that this interracial relationship was a basis for denying custo-
dy.21 The court noted that the references to race were not relevant 
to the dissolution and that the attorney’s comments “only serve to 
fester wounds caused by past discrimination and encourage future 
intolerance.”22  The court concluded that discipline was appropri-
ate because “[i]nterjecting race into proceedings where it is not 
relevant is offensive, unprofessional and tarnishes the image of the 
profession as a whole.”23

For both mediators and attorneys alike, then, the need to 
identify and interrupt explicit bias is critical to “promote public 
confidence in the system, and to ensure effective administration 
of justice”24 as well as to protect clients from discrimination and 
harassment.

On the other end of the spectrum, one could define bias as 
any kind of preference.  Some discussions of bias in mediation 

that ‘prejudicial’ does not sufficiently define the degree of conduct which is 
expected of an attorney”); In re Crossen, 880 N.E.2d 352 86 (Mass. 2008) (hold-
ing that the rule is not unconstitutionally vague; stating that the lawyer “should 
have known” that attempt to intimidate judge’s former law clerk into making 
sworn statement damaging to judge was prejudicial to administration of justice); 
Chief Disciplinary Counsel v. Zelotes, 98 A.3d 852 (Conn. App. Ct. 2014); In re 
Haderlie, 885 N.W.2d (N.D. 2016).
	 19	 In re Alexander, 300 P.3d 536 (Ariz. 2013)(applying a negligence stan-
dard); In re Kennedy, 864 N.W.2d 342 (Minn. 2015)(holding that intent is not 
required).
	 20	 See, e.g., In re Kratz, 851 N.W.2d 219 (Wis. 2014)(involving a DA texting 
a victim of domestic violence with sexual invitations); In re Barker, 993 N.E.2d 
1138 (Ind. 2013) (suspending an attorney for accusing a mother in a dissolution 
action of being in the country illegally).
	 21	 Thomsen, 837 N.E.2d at 1012.
	 22	 Id.
	 23	 Id.
	 24	 In re Abrams, 488 P.3d 1043, 1053 (Colo. 2021)(upholding as constitu-
tional Colorado’s rule of professional conduct defining as misconduct “conduct, 
in the representation of a client, that exhibits or is intended to appeal to or 
engender bias against a person on account of that person’s race, gender, religion, 
national origin, disability, age, sexual orientation, or socioeconomic status”).
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have focused on these broadly-defined preferences. These prefer-
ences might include, for example, a preference for adversarial pro-
cesses rather than mediation.25  Mediators and the parties engaged 
in mediation might prefer a particular style or philosophy of me-
diation.  Professor Leonard Stricklin has explored these standard 
philosophical maps, distinguishing among mediator approaches to 
a range of issues, such as how broadly or narrowly to define a prob-
lem, the degree to which the mediator directs or facilitates pro-
cess or outcomes, the relevant dimensions of the conflict, such as 
cognitive, emotional, and behavioral, and “the extent to which the 
process would focus on settling the dispute, resolving the dispute, 
or transforming the parties.”26

Likewise the law governing family law matters presents 
multiple preferences for certain types of evidence or certain 
post-divorce arrangements. For example, the “best interests of the 
child” standard governs custody determinations in all states, but 
different states have differing preferences and presumptions that 
impact how that standard is to be measured.27 These preferences 
are often controversial and increasingly linked to broader politi-
cal, philosophical, or religious viewpoints.28  

As important as these express biases and preferences are in 
family law, this article focuses on yet a third type of bias that is 
equally significant and even more challenging to manage.  This is im-
plicit or unconscious bias. Implicit biases are the shortcuts, patterns, 
heuristics, and stereotypes our brains use to take in, process, respond 
to, and store information. We cannot simply eliminate this bias be-
cause it is hard-wired into the way our brain functions.29 All of us.

This is not to suggest that we are free to simply ignore the 
phenomenon when these mental shortcuts are harmful.30 Our 

	 25	 See  Mark B. Baer, The Amplification of Bias in Family Law and Its 
Impact, 32 J. Am. Acad. Matrim. Law. 305, 327 (2020)(discussing dispute resolu-
tion preferences of attorneys, judges, clients, and mediators).
	 26	 Riskin, supra note 5, at 46–47.
	 27	 See generally Child Welfare Info. Gateway, Determining The Best 
Interests of the Child 5-38 (2023), https://www.childwelfare.gov/pubPDFs/best_
interest.pdf#page=4&view=Full-text%20excerpts%C20of%C20State%201aws.
	 28	 Naomi Cahn & June Carbone, Red Families v. Blue Families: Legal 
Polarization and the Creation of Culture (2010).
	 29	 Daniel Kahneman, Thinking, Fast and Slow (2013).
	 30	 One of the dangers of training programs that focus on implicit bias 
is that they may send the opposite message than is intended.  “Sending the 
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unconscious brain prizes speed over accuracy and simplicity over 
complexity.  As a result, these unconscious processes can result 
in unfair or harmful assumptions and actions.  While we cannot 
change the fact that our brain needs biases to operate, we can, with 
conscious and regular work, change the habits of our mind and 
learn to uncover and interrupt our mental biases that are unfair or 
harmful. Indeed, the core values of fairness and respect for the dig-
nity of participants in the legal system demand that both mediators 
and attorneys give attention to these biases.  “In an adversarial sys-
tem which exercises power and authority over so many vulnerable 
populations, the legal profession is required to give explicit recog-
nition to bias and its role in recycling systemic injustice.”31

What is implicit bias? Consider how our brain functions: our 
brains process 11 million bits of information every second.32  But 
we can only consciously process 16 to 40 bits.33 That means the 
rest must be managed through unconscious processes.  Nobel Prize 
Laureate Dr. Daniel Kahneman, Professor of Psychology and 
Public Affairs at Princeton, spent decades researching this differ-
ence between unconscious processes (System 1 or “fast thinking”) 
and conscious processes (System 2 “slow thinking”).34

Fast thinking includes all of the ways in which our brain oper-
ates to make judgments and decisions automatically without even 
“thinking” about it. For example, when you see your best friend 
on the street and you instantly recognize them, that’s your auto-
matic, intuitive system at work. Fast thinking is automatic, impul-
sive, and subconscious.  It is built on associations and categories, 
values speed more than accuracy, and focuses on existing evidence 

message that biases are involuntary and widespread—beyond our control, in 
other words—can make people feel they’re unavoidable and lead to more dis-
crimination, not less.” Francesca Gino & Katherine Coffman, Unconscious Bias 
Training That Works, Harv. Bus. Rev. (Sept.–Oct. 2021), https://hbr.org/2021/09/
unconscious-bias-training-that-works.  
	 31	 Dana E. Prescott, Book Review: Jennifer Eberhardt, Biased: Uncovering 
the Hidden Prejudice That Shapes What We See, Think, and Do (New York: Viking, 
2019), 32 J. Am. Acad. Matrim. Law. 413, 432 (2020).
	 32	 Ap Dijksterhuis, Henk Aarts, & Pamela K. Smith, The Power of the 
Subliminal: On Subliminal Persuasion and Other Potential Applications, in The 
New Unconscious 77 (R. Hassin, J. Uleman, & J.A. Bargh, eds.)(2005).
	 33	 Kahneman, supra note 29.
	 34	 Id. at 13-14, 19-30, 127-28.
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rather than searching for absent evidence.35 When you see your 
friend and it instantly brings a smile to your face, that’s another ex-
ample of fast thinking. You don’t have to do anything to recognize 
them or experience that moment of happiness.  Our emotions are 
grounded in fast thinking and, indeed, emotions can play a critical 
role in our decision-making.36

In sum, our fast-thinking brain generates automatic impres-
sions, feelings, and inclinations. When we incorporate these intu-
itions into our decision-making and actions, they become beliefs, 
attitudes, and intentions.

In contrast, slow thinking is deliberative and logical. While fast 
thinking is involuntary and unconscious, slow thinking requires 
conscious effort.  Whereas fast thinking is biased to prefer cer-
tainty over ambiguity and belief over doubt, slow thinking is criti-
cal and can weigh multiple conflicting ideas.37 Slow thinking is far 
less prone to error than fast thinking.  Attorneys are trained to use 
their slow-thinking analytical processes in their work.  Mediators 
are trained to slow down decision processes in order to permit 
perspective taking and reframing.  However, slow thinking takes 
energy.  Indeed, so demanding is slow thinking that our brain will 
conserve that energy by turning hard questions into easier ones38 
or by prefering the status quo rather than engage in planning and 
work to change.39 Accordingly, our unconscious, fast-thinking, er-
ror-prone brain is in the driver’s seat most of the time.

No matter how much we are trained in the careful analytical 
thought process of the slow-thinking brain, we cannot use that pro-
cess for the vast majority of the mental work we need to do from 

	 35	 Kahneman refers to this as the phenomenon of WYSIATI (“What you 
see is all there is”). Id. at 86.
	 36	 Antoine Bechara, Hanna Damasio & Antonio R. Damasio, Emotion, 
Decision Making and the Orbitofrontal Cortex, 10:3 Cerebral Cortex. 295, 306 
(2000) doi: 10.1093/cercor/10.3.295 (“individuals make judgements not only by 
assessing the severity of outcomes and their probability of occurrence, but also 
and primarily in terms of their emotional quality.”).
	 37	 Kahneman, supra note 29, at 81.
	 38	 Id. at 45 (“many people are overconfident, prone to place too much faith 
in their intuitions. They apparently find cognitive effort at least mildly unpleasant 
and avoid it as much as possible.”).
	 39	 See id. at 287-88, 346-49. Personality differences can affect this sta-
tus-quo bias, as some individuals are more likely to view change as improvement. 
Id. at 340.
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second to second. The barrage of information our brains receive 
present four basic problems that all require fast-thinking.40 First, 
our brain has to take in massive amounts of information. We need 
shortcuts and rules for filtering out the barrage of information we 
are constantly receiving.41  Second, that information comes in as 
raw data – our brains have to have some way of assigning meaning, 
even when meaning is vague or missing.42 Third, we need to act on 
all this data often instantaneously.43 To which of the information 
will we give priority in determining our response?  Our brain has 
shortcuts and rules – biases – for this problem too.  Fourth, our 
brains have to encode all this data into memory. Imagine if your 
computer did not have a system of files or folders or search al-
gorithms but was simply one gigantic data file.  Our brain needs 
some structure for memory just like our computers. So, our brain 
simplifies, condenses, generalizes, and organizes that data.  And the 
structures and stories and generalizations we use to store informa-
tion then affect how we take in new information. 44

For each one of these challenges our unconscious brain must 
manage, it uses shortcuts.  These shortcuts are commonly referred 
to as cognitive biases or heuristics.45  There are hundreds of these 
shortcuts, and attorneys and mediators should seek to broaden 
their understanding of them.46 This article introduces just a few 
of the cognitive biases that are especially relevant to mediation 

	 40	 Buster Benson, Why Are We Yelling?: The Art of Productive 
Disagreement 92 (2019).
	 41	 Id. at 94-95.
	 42	 Id. at 97-99.
	 43	 Id. at 100-03.
	 44	 Garvin Brod, Markus Werkle-Bergner, & Yee Lee Shing, The Influence 
of Prior Knowledge on Memory: A Developmental Cognitive Neuroscience 
Perspective. 7 Frontiers in Behav. Neurosci. 139 (Oct. 8, 2013), doi: 10.3389/
fnbeh.2013.00139.
	 45	 There is technically a difference between these related but distinct con-
cepts in the field of psychology and decision-making. Both are mental shortcuts. 
A cognitive bias is a systematic error in thinking that occurs when people process 
and interpret information in an inaccurate way.  A heuristic is “a simple proce-
dure that helps find adequate, though often imperfect, answers to difficult ques-
tions.” Kahneman, supra note 29, at 98.
	 46	 For an extremely accessible visual reference, see the Cognitive Bias 
Codex, designed by John Manoogian III, at https://upload.wikimedia.org/wikipe-
dia/commons/6/65/Cognitive_bias_codex_en.svg (last visited July 9, 2024).
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practice to the extent they influence decision-making, judgments 
about people, and communication styles.

A.  Biases in Perception and Valuation Affect Decision-Making

Mediation is a process of facilitated negotiation or problem-
solving.47  Accordingly, understanding how individuals make deci-
sions and the short-cuts that affect that process is important.  Two 
biases in particular can affect the decision-making process during 
mediation: the tendency to perceive or accept only that informa-
tion that confirms existing judgments and the influence of framing 
and anchoring on valuation.

1.  Confirmation Biases Affect Perception and Reasoning

The first set of biases are those that reinforce our fast-think-
ing decisions or beliefs.  These cognitive biases are often referred 
to under the term “confirmation bias.”48 We arrive at judgments 
about the meaning and value of information automatically through 
our fast-thinking brain, based on a storehouse of experiences and 
learning from our lifetime.49 This process of judgment is immediate 
and unconscious.  We might recognize it as our intuition or our gut 
reaction.

But those judgments then affect how we receive informa-
tion and evaluate information.  We look for and pay attention to 
evidence that supports these judgments.  This “selective percep-
tion” means that we may not even notice some information that 
is right in front of us if that information is not consistent with our 

	 47	 Scholars and standards disagree on the particulars of this process, partic-
ularly the relative values of impartiality, neutrality, and fairness.  See, e.g., Susan 
Nauss Exon, How Can a Mediator Be Both Impartial and Fair?: Why Ethical 
Standards of Conduct Create Chaos for Mediators, 2006 J. Disp. Resol. 387, 416 
(noting confusion in existing standards); See also Mary B. Culbert, Proposal: 
A New Unified Canon of Mediator Ethics, 39 Ohio St. J. on Disp. Resol. 1, 4 
(2023)(same).  See generally Sarah R. Cole, et. al., 1 Mediation: Law, Policy 
and Practice § 2 Dilemmas Presented by Institutionalization of Mediation (Jan. 
2024)(detailing tensions in fundamental values in mediation). One’s viewpoint 
on these tensions may impact how one uses knowledge of biases that impact 
decision-making.  This article does not enter into that fray.
	 48	 Raymond S. Nickerson, Confirmation Bias: A Ubiquitous Phenomenon 
in Many Guises, 2:2 Rev. Gen. Psychol. 175 (1998), doi:10.1037/1089-2680.2.2.175.
	 49	 Kahneman supra note 29, at 89-93.
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judgments or purpose.50  A popular example of this phenomenon 
is the Invisible Gorilla video, in which observers are instructed to 
count how many times six people in the video pass a basketball be-
tween themselves; all the while, unexpectedly, a person in a gorilla 
suit walks through the video, turns to the camera, and thumps her 
chest, then exits the screen. In studies of perception, nearly half 
of viewers did not see the gorilla.51  Likewise, if our clients have 
concluded that their spouse or partner is untruthful, or greedy, or 
uncaring, they are unlikely to even notice the evidence that under-
mines these conclusions.  Even if we notice information that is in-
consistent with our attitudes, opinions, or beliefs, the phenomenon 
of motivated reasoning leads us to ignore, distort, or discount that 
information.52 In poetic terms, “A man hears what he wants to hear 
and disregards the rest.”53 These biases are largely unconscious and 
so takes slow thinking and conscious effort to combat. Mediators 
likely often see situations in which these confirmation biases and 
overconfidence (itself a cognitive bias)54 combine to blind a partic-
ipant in mediation to the vulnerabilities of their position.  

While mediators may recognize the operation of confirmation 
bias in clients, they are less likely to notice the bias in themselves.  
Likewise for attorneys, since their role as an advocate can engage 
the same confirmation bias that they would observe in their clients.55  
Underlying beliefs about conflict or mediation, for example, can 
cause mediators or attorneys to discount certain information.  If 
a mediator proceeds from an assumption that all conflicts are the 
product of equal contribution from both parties to the conflict,56 

	 50	 Nickerson, supra note 48, at 177-180.
	 51	 Tigran W. Eldred, Insights from Psychology: Teaching Behavioral 
Legal Ethics as a Core Element of Professional Responsibility, 2016 Mich. 
St. L. Rev. 757, 771.  The video can be viewed at https://www.youtube.com/
watch?v=UtKt8YF7dgQ.
	 52	 Id.
	 53	 Paul Simon, The Boxer, on Simon and Garfunkel, Bridge over 
Troubled Water (1970).
	 54	 Kahneman, supra note 29, at 87.
	 55	 Andrew M. Perlman, A Behavioral Theory of Legal Ethics, 90 Ind. L.J. 
1639, 1657 (2015)(describing how “partisanship may jeopardize a lawyer’s ability 
to perceive a client’s situation accurately, give sound advice, and provide ethically 
permissible representation.”)
	 56	 Douglas Patton, Bruce M. Patton, & Shiela Heen, Difficult 
Conversations:  How to Discuss What Matters Most 75-100 (3d ed. 2023)(the 
authors suggest that difficult conversations are best conducted if participants 
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that underlying belief might cause a mediator to overlook an asym-
metrical pattern of aggression or negative engagement.57

One of the most challenging aspects of cognitive biases like 
these is that you cannot eliminate these blind spots simply by 
knowing that confirmation bias exists.58  In other words, know-
ing that you have biases does not solve the problem.  It’s rather 
like the famous Müller-Lyer optical illusion in which two lines of 
equal length are framed by either closed or open fins.59  It doesn’t 
matter that you know the lines are the same length, most people’s 
fast-thinking brains will still perceive two different lengths.

How then can one counteract confirmation bias in media-
tion?  There is evidence that simply asking an individual to con-
sider reasons why their assumptions may not be true can help to 
counteract confirmation bias.60  Perhaps the most powerful way in 
which mediators deploy this technique is through a staple of the 
mediator’s toolbox: perspective taking.61 Perspective taking is, sim-
ply put, the ability to see an issue or question from another per-
son’s viewpoint.62  Perspective taking is closely related to empathy, 
which emphasizes the ability to understand another’s feelings.63

Mediators engage in perspective taking in a variety of ways 
as they engage in active (reflective) listening. “Where needed, they 

“abandon blame” and instead “map the contribution” of each party to the 
conflict.).
	 57	 Philip M. Stahl, Bias: Critical Elements to Consider in Forensic 
Consulting and Expert Testifying, (Dec. 1, 2015),  https://www.afcc-ca.org/
bias-critical-elements-to-consider-in-forensic-consulting-and-expert-testifying/.  
	 58	 Emily Pronin & Matthew B. Kugler, Valuing Thoughts, Ignoring Behavior: 
The Introspection Illusion as a Source of the Bias Blind Spot, 43:4 J. Experimental 
Psych. 565 (July 2007), doi:10.1016/j.jesp.2006.05.011. ISSN 0022-1031.
	 59	 Max Witynski, What Size Is an Object? Your Description Might Depend on 
Your Intentions, UChicago News (July 9, 2021), https://news.uchicago.edu/story/
size-object-description-gesturing-intentions-muller-lyer-illusion-psychology.
	 60	 Nickerson, supra note 48, at 211.
	 61	 Roger Fisher, William Ury & Bruce Patton, Getting To Yes: 
Negotiating Agreement Without Giving In 42-47 (2011).
	 62	 Adam Galinsky,  et al., Why It Pays to Get Inside the Head of Your  
Opponent: The Differential Effects of Perspective Taking and Empathy in  
Negotiations, 19:4 Psychol. Sci. 378 (2008), https://doi.org/10.1111/j.1467-9280. 
2008.02096.x.
	 63	 C. Daniel, Batson, Shannon Early, & Giovanni Salvarani, Perspective 
Taking: Imagining How Another Feels Versus Imaging How You Would Feel, 23:7 
Personality &. Soc. Psychol. Bull. 75 (July 2, 2016), doi:10.1177/0146167297237008. 
S2CID 145333456.
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may, without distorting meaning, reframe toxic statements into 
less destructive forms, or provide alternative interpretations of 
statements or motives to enable parties to see their opponents in 
a different, more intelligible light.”64 Mediators invite perspective 
taking by asking participants to imagine the needs, interests, per-
spectives, or emotions of another person. These questions can be 
framed as “what would they say/think/feel?” or as “what do you 
think you would say/think/feel if you were in their position?”  The 
prior question evokes cognitive perspective taking, whereas the 
latter question will more readily engage both cognitive and emo-
tional responses.65

Perspective-taking questions may be more effective than more 
direct methods of presenting contrary viewpoints. “Efforts by at-
torneys to educate clients about the validity of opposing positions 
and engage them in viewing their issues from more than one per-
spective are often regarded as siding with the opposition, causing 
clients to wonder whose side their attorneys support.”66 Similarly, 
if participants in mediation perceive the mediator as taking sides, 
this will undermine trust and the effectiveness of mediation.

Posing perspective-taking questions in the presence of the 
other person not only permits the listener to correct misunder-
standings but also can help develop interpersonal rapport. “The 
development of interpersonal rapport between disputants reduces 
tensions and facilitates the construction of mutual understand-
ing—the feeling of being understood and understanding the other 
party—and interpersonal trust—the feeling of being trusted and 
trusting the other.”67  While the effectiveness of particular perspec-
tive-taking interventions is the subject of continuing research, en-
couraging participants in mediation to consider the views of others 
is as much art as science. In particular, mediators must be able 
to not only ask questions that encourage perspective-taking but 
use active and reflective listening to understand the import of the 
answers to those questions.  Timing of these questions is equally 

	 64	 Douglas N. Frenkel & James H. Stark, Improving Lawyers’ Judgment: Is 
Mediation Training De-Biasing?, 21 Harv. Negotiation L. Rev. 1, 43–44 (2015).
	 65	 Id.
	 66	 Graham Ward, Conflict Management by Managing Cognitive Biases, 
Mich. B.J., Feb. 2019, at 32, 33.
	 67	 Debbie Damen, et al., The Effect of Perspective-Taking on Trust and 
Understanding in Online and Face-to-Face Mediations. 29 Group Decision & 
Negotiation 1121, 1126 (2020), https://doi.org/10.1007/s10726-020-09698-8
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essential.68  Asking a disputant to take the other side’s point of 
view too early in the process may generate a response, but not a 
true understanding.  If the listener perceives these responses as 
forced or insincere, the intervention can actually undermine trust.69

In some ways, the adversarial system itself requires judges to 
engage in a form of perspective taking.  This process can provide 
an important check on confirmation bias, by slowing down the de-
cision-making process, emphasizing the consideration of opposing 
positions and evidence, and requiring justifications for decisions 
in light of these.  At the same time, however, the public and family 
law attorneys may themselves have a “bias in favor of adversar-
ial dispute resolution.”70 Mediators must counter that expectation 
of adversarial framing lest all statements or actions be presented 
or received as “arguments.” Accordingly, mediators and attorneys 
representing their clients in mediation must find ways to address 
expectations of blame and fault and move parties to a cooperative 
framework to generate agreement. Interventions such as perspec-
tive-taking can help to build trust and open up these avenues for 
more cooperative problem solving.

2. � How We Receive Information Affects Judgment and 
Decision-Making

Among the many shortcuts our brain uses to make decisions, 
several cause us to weigh certain information more heavily than 
other information. Our fast-thinking brains prefer information 
that is easier to access.  Accordingly, we are more heavily influ-
enced by information that is readily at hand or information that is 
presented at the beginning of a process.  Recognizing the effect of 
these biases in mediation can help to break through impasses and 
generate agreement.  

The “availability heuristic” leads us to base our decisions on 
that information that is most readily available.  “The availability 
heuristic, like other heuristics of judgment, substitutes one ques-
tion for another: you wish to estimate the size of a category or 
the frequency of an event, but you report an impression of the 
ease with which instances come to mind. Substitution of questions 

	 68	 Id.
	 69	 Id.
	 70	 Baer, supra note 25, at 307-09.
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inevitably produces systematic errors.” 71  If our attention is drawn 
to information about a behavior or circumstance because of its 
emotional content, vivid description, or repetition, we are likely to 
overestimate the frequency that event occurs.  Accordingly, we are 
more likely to overestimate the risk of a police officer dying from 
a gunshot than we are a construction worker dying from a fall, 
even though the latter group have a higher occupational mortality 
risk.72

There are several ways that some information comes to mind 
more readily than other information and is then given greater 
weight in our decision-making. For example, we hold recent in-
formation in short-term memory and can most easily access it.  
Likewise, information that we first received about a subject tends 
to gain an outsized influence on our decision-making.  The maxim 
that “first impressions count” captures some of our understanding 
of this primacy bias. Primacy operates not only to make this initial 
information more accessible but also to influence how we view 
subsequent information.

The “halo effect” describes one way in which primacy of in-
formation influences how one takes in subsequent information.73 
The impact can be positive or negative.74  A particularly memora-
ble application of this effect is a study in which subjects were pre-
sented with two different descriptions of a person.  The first person 
was described as “smart, diligent, critical, impulsive, and jealous” 
and the second as “jealous, impulsive, critical, diligent, and smart.” 
Even though the two descriptions contained the same information, 
subjects judged the first person more favorably than the second.75

For financial decisions, in particular, yet another impact 
of the primacy effect can be seen in the concept of anchoring.76 
Anchoring explains how a decision can be primed by setting a 
numerical benchmark.  Anchoring research suggests that the first 

	 71	 Kahneman, supra note 29, at 129-32.
	 72	 Bureau of Labor Statistics. National Census of Fatal Occupational 
Injuries in 2021, https://www.bls.gov/news.release/pdf/cfoi.pdf.
	 73	 Kahneman, supra note 29, at 82-84, 121-27.
	 74	 Theodore Eisenberg & Valerie P. Hans, Taking a Stand on Taking the 
Stand: The Effect of a Prior Criminal Record on the Decision to Testify and on 
Trial Outcomes, 94 Cornell L. Rev. 1353, 1379-87 (2009) (revealing a defen-
dant’s past criminal record creates a negative halo effect).
	 75	 Kahneman, supra note 29, at 82.
	 76	 Id. at 119.
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side to make an offer can frame the other side’s valuation, pushing 
the results closer to that initial offer.77 Even numbers that have 
nothing to do with the valuation can “anchor” subsequent deci-
sions.  In one study of sentencing, judges were asked to sentence 
a woman convicted of shoplifting by first rolling dice (which have 
been rigged to either turn to a three or a nine) and then setting 
their sentence.  Judges who rolled a nine produced a sentence of 
eight months compared to the five-month sentence that resulted 
when judges rolled a three.78  

Some effective measures that can counter these valuation bi-
ases require “re-setting” the reference point.  For example, if faced 
with an extraordinarily high initial demand, an attorney might 
advise the client to suggest that the demand is an indication of 
bad-faith bargaining and suggest that the negotiations should end.  
This sets an opposite anchor of zero and can weaken the anchor-
ing effect, though it can just as easily “devolve into anchor and 
counter-anchor gamesmanship rather than resolution.”79

Negotiators and mediators must take these biases into ac-
count when considering when and in what order to address issues 
and present offers.  The AAML Bounds of Advocacy provide that 
“An attorney should not permit a client to contest child custody, 
contact, or access for either financial leverage or vindictiveness.”80 
When the order in which one considers issues in mediation might 
result in these improper tradeoffs,81 mediators must pay particular 
attention to these ordering decisions82 and the impact of cognitive 
biases in warping decisions.

These are just a few examples of how the order in which 
one considers questions in mediation can affect the answers that 
result. How one asks these questions can also affect decisions.  
Law students learn early on the importance of “framing the is-
sue.”  Behavioral psychology explains how that framing impacts 

	 77	 Ralph A. Weber, Understanding Anchoring, 95 Wis. Law. 16, 18 (May 2022).
	 78	 Kahneman, supra note 29, at 125-26.
	 79	 Laura Frase, Refining Our Thinking About Thinking: Battling the Sway of 
Cognitive Biases in Negotiation, 51 Cumb. L. Rev. 347, 363 (2021).
	 80	 Am. Acad. Matrim. Law., supra note 12, at Standard 6.2.
	 81	 Michael Abramowicz & Sarah Abramowicz, Bifurcating Settlements, 86 
Geo. Wash. L. Rev. 376, 391-92 (2018).
	 82	 Craig A. McEwen et al., Bring in the Lawyers: Challenging the Dominant 
Approaches to Ensuring Fairness in Divorce Mediation, 79 Minn. L. Rev. 1317, 
1340-42 (1995).
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decision-making.  Framing is especially important when making 
risk assessments. Most people are loss averse, meaning we will take 
more risks to avoid a loss than achieve a gain.83 Combined with loss 
aversion, framing can readily shape decisions in family mediation.  
For example, in one study of custody decision-making, two parents 
were presented to decision-makers.  The first could be considered 
an average parent on all relevant characteristics, while the second 
parent presented a combination of strongly positive and strongly 
negative characteristics. When the question of custody was framed 
positively – as “who should be granted custody” – the second par-
ent was favored because the decision-makers focused on the posi-
tive characteristics that parent displayed.  When the question was 
framed as denying custody, the decision makers focused on the 
second parent’s negatives and chose the first parent.84

What is the lesson to be drawn for family mediation from 
these biases that cause individuals to give greater or lesser signifi-
cance to certain information? Mediators and attorneys represent-
ing clients in family law mediations must take care to monitor for 
the impact of when and how questions are asked or information 
is presented.  These biases can be exceedingly difficult to counter-
act.  As with other cognitive biases, one cannot easily eliminate its 
impact by simply educating clients about the effect or instructing 
decision-makers to ignore or discount certain evidence.85

Since cognitive biases are a result of our fast-thinking uncon-
scious processes, the best way to counter these is to be aware of the 
circumstances in which they may be affecting decision making86 
and turn to slow thinking regarding these decisions. Slow thinking 

	 83	 Kahneman, supra note 29, at 368-69.
	 84	 Colleen Roller, How Anchoring, Ordering, Framing, and Loss Aversion 
Affect Decision Making, UX Matters (Mar. 7, 2011) http://www.uxmatters.
com/mt/archives/2011/03/how-anchoring-ordering-framing-and-loss-aversion- 
affect-decision-making.php.
	 85	 See, e.g., Barrett J. Anderson, Note, Recognizing Character: A New 
Perspective on Character Evidence, 121 Yale L.J. 1912, 1935 (2012) (“[S]tudies 
have demonstrated that jury instructions do not provide a satisfactory remedy 
when improper character evidence is presented to the jury. That fact strongly 
suggests that the halo effect cannot be cured by informing people that they are 
likely to use character proof wrongly.”).
	 86	 Tigran W. Eldred, Insights from Psychology: Teaching Behavioral Legal 
Ethics as a Core Element of Professional Responsibility, 2016 Mich. St. L. Rev. 
757, 799.
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might mean simply slowing down the decision-making process.  
When we are “forced to make quick decisions using subjective cri-
teria, the potential for bias is great.”87

Time is especially important in dissolutions actions, as par-
ties move through the “emotional, legal, economic, co-paren-
tal, community, and psychic divorce” processes. 88  An initiating 
spouse may be further along in the emotional divorce than a 
responding spouse. Perceived power imbalances are felt more 
strongly early on in the process than later.89  Taking these is-
sues of timing into account in family law scheduling mediations 
can impact the ways in which parties frame issues and receive 
offers.90

Mediators can help parties to switch to “slow-thinking” 
mode by addressing the emotional content of the dispute. Fast 
thinking operates most strongly when individuals are under 
stress.  Accordingly, not only does lowering the personal ani-
mosity and emotional tenor of the dispute permit more posi-
tive post-divorce interactions, the attention to emotions can also 
help to manage bias.  Mediators can engage slow-thinking de-
cision processes by helping parties to look for more objective 
measures91 or deliberately searching for evidence to re-evaluate 
the framing or anchoring.92 In these ways, mediators can help 
parties to achieve agreements that will be more stable and sat-
isfying in the long run than those arrived at under the influence 
of fast-thinking biases.

	 87	 Jennifer Eberhardt, Biased: Uncovering The Hidden Prejudice That 
Shapes What We See, Think, and Do 285 (2019).
	 88	 Naomi Cahn & Jana Singer, Divorce American Style Splitopia: Dispatches 
from Today’s Good Divorce and How to Part Well by Wendy Paris, 50 Fam. L.Q. 
139, 140 (2016)(noting that this description of the divorce process was first pro-
posed by Paul Bohannan, The Six Stations of Divorce, in Divorce and After 29, 
30-31 (Paul Bohannan ed. 1970)).
	 89	 Marian A. J. van Dijk, Sven Zebel, & Ellen Giebels, Power Asymmetry 
and Early Intervention in Divorce, 29 Psychol., Pub. Pol’y & L. 383, 394-95 (2023).
	 90	 Id.
	 91	 Russell B. Korobkin, Psychological Impediments to Mediation Success: 
Theory and Practice, 21 Ohio St. J. on Disp. Resol. 281, 314-15 (2006). See also 
William Ury, Getting Past No: Negotiating Your Way from Confrontation to 
Cooperation 183 (1993)(suggesting that negotiators “go to the balcony”—that is, 
take the stance of a neutral observer to the conflict).
	 92	 Kahneman, supra note 29, at 126.
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B.  Biases Affect Judgments About People

As we have seen, the fast-thinking shortcuts we use to man-
age the volume of information we receive are not always accurate.  
Some can be exceedingly harmful and unfair, especially when it 
comes to making judgments about people.  Two of the most fun-
damental biases we exercise in judging people are: first, we notice 
flaws in others more easily than we do in ourselves, and second, 
we fill in characteristics from generalities, stereotypes, and prior 
histories.93

Judgments about the reasons for another’s behavior are 
especially prone to biased thinking.  Fundamental attribution 
error refers to the phenomenon in which we are more likely 
to attribute another person’s bad behavior to their personality, 
character, or ability, while attributing our own bad behavior to 
situational or external factors. 94 Consider, for example, the sit-
uation in which someone cuts you off in traffic.  If you are like 
most people, you would be quick to conclude that the other 
person is a “bad person” or, at least, a “bad driver.” However, 
if you are the one who cuts another driver off in traffic, you are 
more likely to attribute your behavior to chance, accident, or 
circumstance.  

The fundamental attribution bias can be a significant road-
block for dispute resolution. The adversarial system’s focus on 
fault and responsibility further amplifies this bias.95 A victim will 
assign fault to the perpetrator rather than the situation.  The per-
petrator will view the victim’s blame as unwarranted and respond 
by deflecting or diminishing their response.  This will, in turn, gen-
erate even more anger and blame,96 rather than each side think-
ing about all of the variables that might be playing a role. From 
there, the spiral continues with little common ground for problem 
solving.

	 93	 Cognitive Bias Codex, supra note 46.
	 94	 Robert H. Mnookin, Scott R. Peppet, & Andrew S. Tulumello, Beyond 
Winning: Negotiating to Create Value in Deals and Disputes 49 (2000).  A 
closely related concept, correspondence bias, focuses on the tendency to assume 
correspondence between acts and dispositions.  Zachariah S. Sharek, Samuel A. 
Swift, & Don A. Moore, On the Robustness and Generality of the Correspondence 
Bias (June 22, 2010), https://ssrn.com/abstract=2305876.
	 95	 Ward, supra note 66, at 33.
	 96	 Korobkin, supra note 91, at 299-302.
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It is possible to break this cycle of attribution. Research indi-
cates that educating individuals on the attribution bias may have 
a positive effect, as can perspective taking.97  However, both these 
approaches are unlikely to be effective if the victim is already angry 
and entrenched in their view of the perpetrator as blame-worthy.  
Indeed, an explanation from the perpetrator of situational con-
straints can only aggravate the victim.  Mediators would do well to 
first address the emotion, by acknowledging the anger98 and by elic-
iting some form of apology from the perpetrator.  At that point, a 
victim may be more open to suggestions that external factors could 
provide plausible explanations for the perpetrator’s behavior.99  

Attribution bias is simply one way in which our fast-thinking 
brain makes judgments about people.  When we make judgments 
about people, our cognitive biases lead us to fill in the blanks of 
our understanding with subconscious associations we have devel-
oped between concepts (e.g., black people, old people) and eval-
uations (e.g., good, bad) or stereotypes (e.g., athletic, clumsy).  No 
matter how strong our explicit commitments to impartiality might 
be, we all carry assumptions and stereotypes that our fast-thinking 
brain uses to judge people.

These implicit biases that we have developed over our life-
time may not necessarily align with our declared beliefs or even 
reflect stances we would explicitly endorse.100  For example, in 
the 1960’s some of the most popular television series were pre-
mised on southern/hillbilly stereotypes that today many would 
find cringeworthy.101  Most people who grew up on these television 
series would recognize as a gross stereotype that poor rural white 

	 97	 Nic Hooper,  et al., Perspective Taking Reduces the Fundamental 
Attribution Error, 4:2 J. Contextual Behav. Sci. 69 (2015), https://doi.
org/10.1016/j.jcbs.2015.02.002.
	 98	 Patton, Patton, & Heen, supra note 56, at 107-35 (“Have your feelings 
(or they will have you)”).
	 99	 Korobkin, supra note 91, at 304-08.
	 100	 Anthony G. Greenwald & Linda Hamilton Krieger,  Implicit Bias: 
Scientific Foundations, 94 Calif. L. Rev. 945, 951 (2006).
	 101	 One could watch hours of television episodes weekly that provided 
comedic portrayals of poor whites from rural areas. Shows with this rural theme 
included The Beverly Hillbillies (CBS, 1962–71), Petticoat Junction (CBS, 1963–
70), Green Acres (CBS, 1965–71), Hee-Haw (CBS, 1969–71), The Andy Griffith 
Show (CBS, 1960–68), Gomer Pyle, U.S.M.C. (CBS, 1964–69) and Mayberry 
R.F.D. (CBS, 1968–71).  



Vol. 37, 2024	 Biases & Mediation Practice� 137

folks are virtuous but ignorant and simple. Yet, hours of television 
programming reinforced those stereotypes. Likewise, we continu-
ally develop implicit stereotypes about men and women, people of 
color, people with disabilities, young and old, gay and straight, or 
people with different faiths.102

Confirmation bias reinforces these stereotypes as we more 
readily notice circumstances in which our experience reinforces 
implicit stereotypes. Consider the study in which sixty law firm 
partners were given identical memoranda written by “Thomas 
Meyer.” The partners were also provided an identical resume for 
Thomas, a third-year associate who went to NYU Law School.  
Half the partners were told that Thomas was White; the other 
half that he was Black.  The partners who believed that Thomas 
was White rated the memo 4.1 out of 5, characterized Thomas as 
a good writer with “good analytical skills,” and found an average 
of 2.9 out of 7 spelling and grammar errors. ​Partners who read the 
identical memo believing its author was Black rated the memo 3.2 
out of 5; characterized the writer as “average at best,” and found 
an average of 5.8 of the 7 spelling and grammar errors.103

Consider how these same types of confirmation biases based 
on stereotypical judgments about individuals in family mediation 
could cause similar asymmetrical judgments from similar evi-
dence. For example, one research study found that if a mediator 
operated from a preconceived judgment that pro se litigants have 
less meritorious cases, that preconceived judgment caused the me-
diator to undervalue the positions advanced by these litigants.104  
Similar biases based on gender, sexual orientation, race, and many 

	 102	 Kate A. Ratliff & Colin Tucker Smith, Lessons from Two Decades of 
Project Implicit 15 (2021), http://www.kateratliff.com/uploads/2/2/8/7/22879336/
project_implicit_history.pdf. (“On average, people hold more positive implicit 
and explicit attitudes toward and stereotypes about those groups that are more 
culturally dominant or societally valued (e.g., men, White people, straight peo-
ple, thin people) compared to those that are less culturally-dominant or societal-
ly-valued (e.g., women, Black or Asian people, gay people, fat people.”).
	 103	 Rachel D. Godsil, Promoting Fairness? Examining the Efficacy of Implicit 
Bias Training in the Criminal Justice System, in Bias in the Law 189, 197 (Joseph 
Avery & Joel Cooper eds.).
	 104	 Kathryn M. Kroeper, et al., Underestimating the Unrepresented: Cognitive 
Biases Disadvantage Pro Se Litigants in Family Law Cases, 26 Psychol., Pub. Pol’y 
& L. 198, 206–07 (2020)(“Across two experiments with samples of judges and 
attorney-mediators, we found that these legal officials systematically appraised 
the cases of pro se parties as less meritorious than the cases of counseled parties.”)



138	 Journal of the American Academy of Matrimonial Lawyers

other social categories salient to judgments about parenting could 
impact custody decisions.  

Not only may one’s stereotypes cause one to more readily no-
tice evidence that conforms with the stereotype, but these implicit 
biases can influence how we interact with others, which can itself 
impact the person being judged, creating a self-fulfilling prophecy.105 
When clients who are often subject to negative stereotypes become 
concerned that they are being judged by that negative stereotype, 
this “stereotype threat” can undermine communication and lead the 
clients to discount feedback or recommendations.106

Some circumstances exacerbate the risk of bias.  For exam-
ple, these biases may be especially pronounced when individuals 
believe themselves to be objective because the self-confidence bias 
reduces our inclination to question our own objectivity.107  “Lawyers, 
forensic experts, and all those involved in the family justice uni-
verse have the potential for thinking they are not susceptible to 
these frailties. No human with power and privilege is immune.”108  
Other factors that increase the risk of implicit stereotyping are 
ones that are common in family law disputes: time-pressured 
decision-making, intensified emotional states, stressful environ-
ments, and open-textured decision-making standards. 109

Individuals whose identity does not fit the stereotypical iden-
tity in a particular setting often find themselves facing similar 
patterns of bias. Women employed in male-dominated fields for 
example often find themselves trying to balance between being 
seen as too feminine to be competent, and too masculine to be 
likable. Professor Joan C. Williams, a Distinguished Professor of 
Law at the University of California-Hastings and expert on social 
inequality refers to this as “The Tightrope.”110  When some aspect 

	 105	 Jennifer K. Elek & Andrea L. Miller, The Evolving Science on 
Implicit Bias 8 (Mar. 2021).
	 106	 Godsil, supra note 103, at 195-96.
	 107	 Eric Luis Uhlmann & Geoffrey L. Cohen, “I Think It, Therefore It’s 
True”: Effects of Self-Perceived Objectivity on Hiring Discrimination, 104 
Organizational Behav. & Hum. Decision Processes 207, 210–11 (2007).
	 108	 Dana E. Prescott, Bending the Light of Social Science in Family Court: 
Epistemic Injustice and Epistemic Exceptionalism Matter, 33 J. Am. Acad. Matrim. 
Law. 99, 116 (2020).
	 109	 Elek & Miller, supra note 105, at 7-8.
	 110	 Sky Mihaylo & Joan C. Williams, Interrupting Bias: Inside and Outside 
the Courtroom, 32 J. Am. Acad. Matrim. Law. 365, 370 (2020).
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of our identity clashes with the behaviors required by our circum-
stances, we are forced to walk a tightrope, constantly checking and 
balancing our behaviors. Moreover, Professor William’s research 
and the caselaw in employment discrimination cases reveals that 
these women often find that they must prove themselves over and 
over again, a phenomenon Professor Williams terms the “Prove it 
Again” bias.111  Any person whose identity doesn’t fit the dominant 
culture of their workplace may face these biases.  

One can easily extrapolate these examples from workplace dis-
crimination to the family law mediation setting. Gender stereotypes 
that associate men more readily with work and women with the 
home can be especially powerful biases. In family law disputes, these 
stereotypes can work in favor of or against a client’s position, de-
pending on whether their behaviors conform with the stereotype.112

We cannot change the fact that our brain needs biases to op-
erate. How does one counter these unfair implicit stereotypes?  
Our brains are incredibly complex, and the implicit associations 
that we have formed can be unlearned or interrupted through a 
variety of debiasing techniques.113

Understanding our own implicit biases begins with identify-
ing them. Of course, understanding that you have a negative or 
positive implicit bias doesn’t necessarily predict your behavior in 
all circumstances nor does it mean you can’t work to de-bias your 
shortcuts, but it is a thought-provoking and useful starting point.  
There are a variety of tools one can use to uncover bias and reduce 
the tendency toward unfair and inaccurate judgments. One set of 
tools is the Harvard Implicit Association Test.114 These are on-line 
tests that are designed to measure implicit associations in about 28 
different categories. Since 1998, more 20 million people have taken 
the Implicit Association Test (IAT).

The data from these studies point to the presence of implicit 
biases in society as a whole. For example, 75% of people who have 

	 111	 “In-group members are seen as a better fit in the workplace, are stereo-
typed as more competent, and benefit from the ingroup favoritism majority group 
members enjoy. These factors mean that out-group members often have to prove 
themselves repeatedly in the workplace.”  Id.  at 368.
	 112	 Jeffrey J. Rachlinski & Andrew J. Wistrich, Benevolent Sexism in Judges, 
58 San Diego L. Rev. 101, 110-16 (2021).
	 113	 Id. at 115.
	 114	 Project Implicit, https://implicit.harvard.edu/implicit/takeatest.html (last 
visited Sept. 8, 2024).



140	 Journal of the American Academy of Matrimonial Lawyers

completed the IAT associate men more strongly with work roles 
and women more strongly with home and family roles.115 The re-
search also confirms that implicit biases can change over time.  In 
a study of IAT test data between 2006 and 2013 regarding pref-
erences for straight or gay people, researchers found that implicit 
preferences for straight people fell by more than 13% during that 
same time period.116

Three approaches to de-biasing are possible.  One is to attempt 
to change the stereotypes themselves.  One important strategy is 
individuation—recognizing and replacing stereotyped assump-
tions with specific information about the individuals involved.117 
As with the other biases previously discussed, perspective taking 
can also counter negative implicit stereotypes.118 Current research 
indicates that these change techniques can reduce the strength of 
negative implicit associations but, unless consciously employed 
over time, these reductions do not typically continue.119

A second set of interventions focus not on changing the neg-
ative implicit stereotypes or associations but on interrupting their 
expression.  Blinding procedures, for example auditions in which 
the listener cannot see the performer or blind peer review of re-
search or scholarship, block information that would trigger ste-
reotypes.  These techniques have been shown to be effective in 
interrupting implicit bias.120 The procedures are largely impractical 
for mediation of family law disputes however.

A third approach simply focuses on increasing the deci-
sion-maker’s intrinsic motivation to avoid prejudice and treat 

	 115	 Scott Sleek, The Bias Beneath: Two Decades of Measuring Implicit 
Associations, 31:2 The Observer 12 (Feb. 2018), https://www.psychologicalscience.
org/observer/the-bias-beneath-two-decades-of-measuring-implicit-associations.
	 116	 Id. at 13.
	 117	 Jillian K. Swencionis & Susan T. Fiske, More Human: Individuation in 
the 21st Century, in Humanness and Dehumanization 276 (Paul G. Bain, Jeroen 
Vaes, & Jacques Philippe Leyens, ed., 2013).
	 118	 Adam D. Galinsky & Gordon B. Moskowitz, Perspective-Taking: 
Decreasing Stereotype Expression, Stereotype Accessibility, and In-Group 
Favoritism, 78:4 J. Personality & Soc. Psychol. 708 (2000); Andrew R. 
Todd et al., Perspective Taking Combats Automatic Expressions of Racial 
Bias, 100 J. Personality & Soc. Psychol. 1027 (2011), http://dx.doi.
org/10.1037/0022-3514.78.4.708.
	 119	 Elek & Miller, supra note 105, at 15-16.
	 120	 Id. at 17.
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persons fairly.121 Research indicates that “well-intentioned actors 
can overcome implicit bias when they are made aware of stereotypes 
and biases they hold, have the cognitive capacity to self-correct, and 
are motivated to do so.”122 Combined with regular reinforcement of 
the intention to reduce one’s biased responses, this approach can 
cause individuals to interrupt their fast-thinking responses and use 
more slow-thinking, objective, and individualized approaches to 
making judgments about others.  To this extent, programs that rein-
force the values of mediation as grounded in impartiality and fair-
ness can have a positive effect on reducing implicit bias.  

C.  False Consensus Bias and Communication Preferences

One of the most powerful of biases is our human tendency 
to assume that the way we see and interact with the world is how 
most people do.123  This “false consensus effect” is a cognitive bias 
that can create significant misunderstandings. Researchers point 
to a number of factors that reinforce the false consensus bias.  
First, most people today tend to spend time with people who are 
like them. 124  We need to be especially aware of this tendency to-
day, as more people live, work, and communicate in communities 
of cultural, political, age, race, and class isolation.125 Second, our 
self-esteem is enhanced when we believe that our opinions and be-
havior are common or within the norm rather than exceptional.126  
Third, we are more familiar with our own attitudes and behaviors.  

	 121	 Id. at 16-17.
	 122	 Godsil, supra note 103, at 201.
	 123	 Lee Ross, David Greene, & Pamela House, The “False Consensus Effect”:  
An Egocentric Bias in Social Perception and Attribution Processes, 13 J.  
Experimental Soc. Psychol. 279 (1977), https://doi.org/10.1016/0022-1031(77) 
90049-X.
	 124	 Zoe Leviston, Iain Walker, & Sarah Morwinski, Your Opinion on Climate 
Change Might Not Be as Common as You Think, 3 Nature Climate Change 334 
(2013), doi:10.1038/nclimate1743.
	 125	 See, e.g., Bill Bishop, The Big Sort: Why the Clustering of Like-
Minded America Is Tearing Us Apart (2008)(political and ideological 
segregation); Tanner Colby, Some of My Best Friends Are Black: The 
Strange Story of Integration in America (2013)(racial segregation); Marc 
Freedman & Trent Stamp, The U.S. Isn’t Just Getting Older. It’s Getting More 
Segregated by Age, Harv. Bus. Rev. (June 6, 2018),  https://hbr.org/2018/06/
the-u-s-isnt-just-getting-older-its-getting-more-segregated-by-age.
	 126	 Leviston et al., supra note 124.
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Thus, as we have seen regarding the “availability heuristic” previ-
ously discussed,127 we tend to notice and recognize these attitudes 
and behaviors more readily in others. Finally, the false consensus 
effect tends to be stronger in situations in which we are espe-
cially confident of our opinion or believe very strongly that we 
are correct.128

This false consensus effect is very important in mediation.  
Communication is at the heart of mediation.  However, communi-
cation styles differ significantly from person to person and are heav-
ily influenced by culture, language, gender, and personality, among 
other factors. It is far too easy to misread stylistic preferences and 
draw inaccurate conclusions from these differences, aggravating 
rather than resolving conflict. We can draw inaccurate judgments 
about personality, meaning, and intent from the many cultural and 
individual variables in communication style such as formality, eye 
contact, nonverbal expressions, or emotional expressiveness.

Individuals vary in the preferred degree of formality or dis-
tance. Moreover, an individual’s level of preferred formality can 
vary depending on the expectations one brings to a communica-
tion.  For example, assume a conversation between Barbara and 
Robert.  Suppose that Barbara has frequently experienced disre-
spectful treatment because of her gender, minoritized identity, or 
life experiences.  She will be highly attuned to indicia of Robert’s 
respect or disrespect in the conversation. In contrast, Robert 
assumes that others will respect him because that has been his 
experience. He takes the respect as a given and, because of the bias 
to assume that others are like him, he assumes that Barbara too 
proceeds from this position.  Robert, then, may be more concerned 
about establishing rapport or “likeability.” He may adopt a more 
casual or overly-friendly affect in speaking with Barbara, which 
she may then take as the feared signal of disrespect rather than a 
desire for connection.129 The result of this mis-match of expecta-
tions and resulting communication signals is that neither Barbara 
nor Robert will leave the conversation satisfied.  

Mediators must be highly attuned to the possible expecta-
tions parties may bring to mediation, monitor their own expecta-
tions, and help to translate signals. The wisest default position may 

	 127	 See supra discussion in text at notes 71-73.
	 128	 Leviston, supra note 124, at 334.
	 129	 Godsil, supra note 103, at 195.
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be to begin communications in mediation with more formality and 
move toward more informality, as moving in the other direction is 
more difficult.

Nonverbal communications are a critical aspect of mediation. 
The classic research regarding non-verbal communication was 
conducted by UCLA Psychology Professor Albert Mehrabian, 
who found that only seven percent of the meaning of communica-
tion is conveyed by words.130 The rest is nonverbal. Tone of voice 
is a part of nonverbal communication. Dr. Mehrabian’s research 
concluded that tone of voice conveyed 38% of meaning, especially 
when words convey one message and nonverbal expressions con-
vey another. 131  Yet individuals may vary the volume, rate, and 
tonal variety of their speech. The degree to which pauses and 
silence are comfortable or uncomfortable varies among individ-
uals as well. If participants in mediation do not share the same 
default speaking style, they can easily draw mistaken assumptions 
about the speaker or misunderstand the meaning of what they are 
saying.132

Consider for example an individual who is nodding as another 
person is speaking. What does that nonverbal behavior mean?  
Sociolinguist Deborah Tannen’s popular research investigating 
gender differences in communication suggested that when men 
nod as others are speaking, they are far more likely to be convey-
ing their agreement with the speaker, whereas women are more 
often simply encouraging the speaker to continue speaking.133  
What a dramatic difference that is: “I agree” versus “I’m listening, 
continue.” Of course, one cannot even conclude from head nod-
ding that the listener is actually listening. Head nodding as others 
speak can simply be a reflexive habit and the listener’s mind could 
be somewhere else entirely. This simple example demonstrates 
how easily one can misunderstand nonverbal communication in 
mediation, yet how important it is to attend to it.

	 130	 Albert Mehrabian, Silent Messages: Implicit Communication of 
Emotions and Attitudes 75 (2d ed. 1981).
	 131	 Id. at 76.
	 132	 U.S. Dept. Health & Human Services, Think Cultural Health, https://
thinkculturalhealth.hhs.gov/assets/pdfs/resource-library/communication-styles.
pdf (last visited Apr. 9, 2024).
	 133	 Deborah Tannen, You Just Don’t Understand: Women and Men in 
Conversation (2007).
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One might assume that divorcing spouses would be well aware 
of the meaning of each other’s nonverbal communications.  However, 
communication difficulties are often part of the very reason a rela-
tionship dissolves.  Attorneys and mediators must be attuned to the 
assumed meanings they and the parties in mediation are making 
based on nonverbal communication.  Questions to uncover these 
hidden assumptions are at the heart of the mediator’s skill set.

Eye contact is another important part of non-verbal com-
munication. Research shows that when a speaker maintains eye 
contact with a listener, the listener is more likely to perceive the 
speaker as confident and intelligent,  more likely to have positive 
feelings about the speaker, and is more likely to remember and 
believe what the speaker has said.134  However, eye contact, like 
so many other aspects of nonverbal communication, is highly 
contextual. For some neurodiverse individuals, for example, eye 
contact during face-to-face conversations can make it difficult 
to hear and process information and can even be physically 
and psychologically painful. 135  Likewise, in some cultures, eye 
contact either while speaking or while listening may be viewed 
as rude, aggressive, or a sign of dishonesty.136  Here again, in-
quiry rather than assumption, is the best route to understanding 
meanings.

Yet another communication style difference is the degree 
of expressiveness; that is, how openly people convey their inner 
thoughts and feelings, either through facial expression or speech. 
Similar to expressiveness, individuals and cultures vary in the de-
gree to which self-disclosure (talking about difficult personal sit-
uations) is considered appropriate. These differences often reflect 

	 134	 See generally Laurence Conty, Nathalie George, & Jari K. Hietanen, 
Watching Eyes Effects: When Others Meet the Self, 45 Consciousness & Cognition 
184 (2016), https://doi.org/10.1016/j.concog.2016.08.016 (noting five categories of 
effects of direct gaze: increasing attention, enhancing self-awareness, increasing 
memory, activating pro-social behaviors, and inducing favorable evaluations of 
others).
	 135	 Dominic A. Trevisan, et. al., How Do Adults and Teens with Self-Declared 
Autism Spectrum Disorder Experience Eye Contact? A Qualitative Analysis of 
First-hand Accounts, 12:11 PLoS One (Nov. 28, 2017), doi: 10.1371/journal.
pone.0188446. PMID: 29182643; PMCID: PMC5705114.
	 136	 Paul R. Tremblay, Interviewing and Counseling Across Cultures: Heuristics 
and Biases, 9 Clinical L. Rev. 373, 394 (2002).
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one’s culture, 137  gender, 138  and personality.139  Even in cultures 
that value high expressiveness or self-disclosure, the appropriate-
ness of sharing emotions or problems may depend on the relation-
ship between speaker and listener.  

One cannot ignore this difference in family law mediations, 
where so many judgments of emotion and intent are critical to being 
able to craft resolutions.  Suppose for example that Cameron and 
Dakota are divorcing.  Cameron’s facial expressions, gestures, and 
speech are often emotive and spontaneous, sometimes even exag-
gerated to make a point. Cameron freely shares emotions. Dakota 
minimizes the expression of emotions both non-verbally and in 
speech.  While Cameron may think of herself as open and authentic, 
Dakota may conclude that she is immature and volatile.  Conversely, 
Dakota may consider himself as cool and rational but Cameron may 
consider him cold or indifferent.  Breaking through these conver-
sational style differences to the underlying interests of Dakota and 
Cameron can present a significant challenge in mediation.

The lesson for mediators and attorneys representing clients in 
mediation is simply that, while attending to nonverbal cues is a criti-
cal part of communication, these signals are just that: cues.  Nonverbal 
communication and communication styles can point to the need to 
explore more deeply the attitudes, emotions, or interests of the par-
ties in mediation.  Relying on these signals alone, however, can lead 
to significant miscommunication.  Because of the false consensus af-
fect, one must take particular care to question the assumptions of 
agreement or alignment from nonverbal communication alone.  

III.  Conclusion
Bias is a critical consideration in the mediation of family law 

disputes.  Attorneys and mediators alike must combat the impact 

	 137	 Itziar Fernández, et al., Differences Between Cultures in Emotional 
Verbal and Non-verbal Reactions, 12 Psicothema 83, 84 (2000) https://www. 
redalyc.org/pdf/727/72796009.pdf (“displays rules are socially learned norms that 
regulate the communication of emotions within a cultural context.”).
	 138	 Ann M. Kring & Albert H. Gordon, Sex Differences in Emotion: 
Expression, Experience, and Physiology, 74:3 J. Personality & Soc. Psychol. 686 
(1998), https://doi.org/10.1037/0022-3514.74.3.686.
	 139	 Heidi R. Riggio & Ronald E. Riggio, Emotional Expressiveness, 
Extraversion, and Neuroticism: A Meta-Analysis, 26:4 J. Nonverbal Behavior 194, 
199-200 (Winter 2002).
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of invidious discrimination and bigotry.  They must be aware of 
the legal system’s explicit policy choices, in the shadow of which 
negotiations occur.140  

However, the most pervasive biases are neither express prej-
udice nor policy preferences, but are the automatic predilections 
that humans use to manage the barrage of information they must 
process from second to second.  These implicit biases look for ways 
to avoid cognitive dissonance, so that we search for, notice, and 
accept information that confirms our pre-existing unconscious 
judgments – judgments that have been built up from a lifetime 
of experiences and exposures. These biases lead us to favor the 
immediate, accessible, information – simplifying complexity and 
short-circuiting more analytical decision-making.  Our brains 
store information in patterns and stories that can result in unfair 
assumptions and associations.  Our tendency to assume that oth-
ers are like us, can lead to misunderstandings, not only regarding 
communications from those who are different but also those who 
are like us.

All of these unconscious biases can lead to false assump-
tions, poor decisions, unfair judgments, and failed agreements.  
Accordingly, mediators must learn how to recognize and combat 
these biases.  Fortunately, the standard mediator’s toolkit has a 
number of tools that are especially helpful to combating implicit 
biases.  These include paying careful attention to timing and pro-
cess, to create environments in which automatic assumptions can 
be replaced by more careful and deliberate examination of mean-
ings. The mediator’s use of active and reflective listening and per-
spective taking provide the best antidotes to the faulty conclusions 
that can flow from implicit biases.  Attorneys representing their cli-
ents in mediation can assist in the facilitation process by bringing 
these same tools to bear in preparing their clients for mediation. 
By attending to bias reduction in mediation, family law profession-
als can increase the quality of communication and decision-mak-
ing and thereby the health and stability of families as they re-form 
their relationships.  

	 140	 Robert H. Mnookin & Lewis Kornhauser, Bargaining in the Shadow of 
the Law: The Case of Divorce, 88 Yale L.J. 950 (1979).
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