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country with their child. As child custody conflict and removal of
a child without consent from both parents became more transna-
tional in the 1970s, the Hague Convention on the Civil Aspects of
International Child Abduction (Convention) was developed and
eventually adopted by 1980. By treaty, signatory nations consent
to a process which utilizes each nation’s family justice courts as
the means for the return of children to their “habitual residence.”
This article, however, argues that the Convention may not have
originally bound Indigenous groups, with their own treaties and
contracts, within nation-states. Even if the Convention was binding
on Indigenous populations within nation-states, the Convention
should protect fundamental and human rights established by
the signatory nation, including protecting culture and language.
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Introduction

In 1980, The Hague Convention on the Civil Aspects of Child
Abduction (“Convention”)! was concluded and entered into be-
tween signatories in 1983 and implemented in the United States
by the International Child Abduction Remedies Act, (“ICARA”).2
The Convention is a multilateral treaty which provides (in the-
ory and intention) an expeditious® protocol for the return of a
child unilaterally removed by a parent from one Convention
member country to another Convention member.* Article 3 of
the Convention requires signatory countries to promptly return
children to the country of their habitual residence when they are
wrongfully removed or retained in another country and in breach
of the custody rights of a parent.’

1 Hague Convention on the Civil Aspects of International Child
Abduction, Oct. 25,1980, T.I.A.S. No. 11670, 1343 U.N.T.S. 89 [hereinafter Hague
Abduction Convention].

2 22 U.S.C.§§9001;see Tereshchenko v. Karimi,_ F4d__,_ No.23c¢v2006
(DLC), 2024 WL 80427 *6 (S.D.N.Y., Jan. 8,2024) (“The grave risk of harm must
be particular to the child, not just a general undesirable condition.”).

3 Cf Andrew A.Zashin, et al., The United States as a Refuge State for Child
Abductors: Why the United States Fails to Meet Its Own Expectations Relative to
the Hague Convention, 28 J. AM. AcAD. MATRIM. Law. 249, 263 (2015) (“It is no
secret to practitioners that the American judicial system is overburdened and
plagued with inefficiencies, and horror stories abound of matters taking years
upon years. The Hague stresses expediency. However, ‘fast’ in an American court
may differ from ‘fast’ in other jurisdictions.”).

4 Use of the term “parent” is complex today since it is not limited to bio-
logical or birth parents but may include kinship, adoption, guardianships, de facto
parents, state agencies, stepparents, surrogacy, and IVFE. For purposes of this arti-
cle, “parent” is intended to mean any person who has legal rights recognized by a
signatory to the Convention statute or court order. See Linda Silberman, Hague
Convention on International Child Abduction: A Brief Overview and Case Law
Analysis, 28 Fam. L.Q. 9,17 (1994) (“Article 5 of the Convention defines rights of
custody as ‘rights relating to the care of the person of the child and, in particular,
the right to determine the child’s place of residence.” Additional elaboration of
the term custody rights is set forth in an Explanatory Report accompanying the
Convention to aid in judicial interpretation. The result is to create an autono-
mous treaty definition of custody rights quite apart from domestic law.”).

5 See generally Ninad Shah, International Parental Abduction, A Study
of Foreign & Domestic Laws with Judicial Decisions on Cross Border Child,
Disputes, https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3814644 (Apr.
13, 2021); Molshree A. Sharma, International Child Custody & the Hague
Convention, Fam. Law. Mac. (Dec. 6, 2021), https:/familylawyermagazine.com/
articles/international-child-custody-hague-convention/.
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Whether the Convention was originally intended to include
natural disasters, COVID-19, or war within the “grave risk excep-
tion” under Article 13(b)° is a source of considerable debate in
courts throughout the world.” Even with recent health and en-
vironmental upheavals, child abduction, by itself, remains a pro-
found social and political morass internationally as family systems
separate and reform across the globe.® Although the Convention is
a remarkable accomplishment, given the complexity of family law
policy and the history and relationships between many signatory
nations, the Convention’s designers had to specify a government
agency in each country with authority to receive a petition and
decide a dispute.

6 Hague Abduction Convention, supra note 1, art. 13(b).

7 See Frank F. Bates, War and Disorder: The Hague Child Abduction
Convention—Australian Law in Context, 18 Asia Paciric L. Rev. 133, 142 (2010)
(“Accordingly, [the judge] found that the mother had failed to establish, by
clear and convincing evidence, that the child was in grave risk of physical injury
because of the unrest in Israel or that Israel was a zone of war. It would seem, to
this writer, unnecessarily and, possibly, unfairly, limiting to confine zones in such
topographical terms. Quite apart from anything else, bringing up children in such
circumstances cannot, or ought not to be, regarded as optimal or, indeed, minimal
for their appropriate psychological development, to which specific reference is
made in Art 13 (b).”); Robert G. Spector & Melissa A. Kucinski, The Effect of
COVID-19 on International Child Abduction Cases, 54 Fam. L.Q. 268,277 (2020)
(“An important consideration when reviewing the Article 13(b) exception is an
examination of the protective measures available in the child’s country of habit-
ual residence. COVID-19 is a global pandemic, and, therefore, generally speak-
ing, a child may be no more at risk in one country than another. But COVID-19
has impacted the resources available to its citizens differently depending on the
country and the region within the country. For example, if the child would be
at risk of abuse or neglect upon return, but the habitual residence has in place
adequate measures such as foster care, domestic violence shelters, and access to
courts to secure civil or criminal protection orders, then it may be appropriate for
the child to be returned to his or her country of habitual residence.”).

8 See Emily Gossmann, et al., The Impact of Abduction and Hostage-
Taking on the Mental Health of Children and Adolescents: A Scoping Review,
Eur. CHILD & ADOLESCENT PsYCHIATRY 1, 2 (2024) (“On a global scale, child
abductions by a parent appear to be the most frequent type of child abductions,
while in only a small number of cases, grandparents and other relatives, institu-
tions, or others were the acting persons. In 2022, parental abduction remained
the second most prevalent reason of the new missing children cases that were
registered via the “Missing children Europe” hotlines. The most prevalent reason
was children who run away, with criminal abductions accounting for only 1% of
reported missing children cases.”).
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In theory, this policy solution could have required executive
branches to communicate, through diplomatic channels only, for
example, with limited court jurisdiction to act beyond a narrow en-
forcement role.” Another international alternative, found in treaties
involving disputes between nations and their corporate or individ-
ual citizens, is a specialized international adjudicatory body for pri-
vate arbitration or dispute resolution such as in the commercial or
human rights arenas.’ Instead, the collective decision was to em-
bed children and their married and nonmarried parents in a private
party adversarial dispute resolution between nation-courts with
markedly different structures, laws, values, and political autonomy.

In this manner, the Convention primarily addresses matters
of jurisdiction and “punts” on issues particular to the child or the
contending parents, such as functional parenting capacity, domes-
tic violence, neglect, or cultural or language matters. As such, the
Convention standards for child custody are seen as not determi-
native.!! Yet selecting a nation’s state court system as the theatre
for adversarial proceedings, even if only procedural, has troubling
implications as to how and for whom national and global norms
deeply riven for centuries with explicit and implicit biases may re-
gard emerging parentage and child custody issues.!?

9 See JohnT.Parry, The Lost History of International Extradition Litigation,
43 VA.J.INT’L. 93,96 (2002) (“If the evidence is sufficient and the offense is within
the relevant extradition treaty, the judge certifies to the Secretary of State that the
person is extraditable. There is no appeal from the judge’s decision.” Moreover,
if a magistrate presides at the extradition hearing, the district court has no direct
control over or review of the decision.” Instead, the State Department reviews
the certification and usually executes a warrant for surrender of the accused. The
Secretary of State is ‘the ultimate decisionmaker’ and has discretion to refuse
surrender. In practice, however, the Secretary rarely exercises discretion, perhaps
because the needs of diplomacy outweigh the concerns of individuals who may
have committed crimes.”).

10 See BARBARA KOREMENOS & TiMM BETZ, INTERDISCIPLINARY PERSPECTIVES ON
INTERNATIONAL LAW AND INTERNATIONAL RELATIONS: THE STATE OF THE ART (2013);
Andrew T. Guzman, The Design of International Agreements, 16 Eur. J. INT’L. L.
579 (2005); Sean D. Murphy, International Judicial Bodies for Resolving Disputes
Between States, in OXFORD HANDBOOK ON INTERNATIONAL ADJUDICATION 1 (2013).

11 See June Starr, The Global Battlefield: Culture and International Child
Custody Disputes at Century’s End, 15 Ariz. J. INT’L & Comp. L. 791 (1998).

12 The literature on this point is vast, but see Awi Mona, International
Perspective on the Constitutionality of Indigenous Peoples’ Rights,3 TATwAN INT’L
Stup. Q. 85,119 (2007) (“As a result, in the context of colonial international law,
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By way of exploring this argument, this article argues that
the Convention did not explicitly consider the implications for
Indigenous populations living within a nation state with their own
treaties and legal status.’® That status, often a function of decades
of negotiation and activism, protects, at least juridically, recogni-
tion of an explicit right to exist with the traditions and sovereignty
forcibly stripped or denied for generations.* The irony is that the
oppression of Indigenous people, particularly the elimination of
civil rights and the taking of property rights without due process or
compensation (or more precisely by violence and force), occurred
with the complicity of organized judicial systems in many nations."

the sovereign status of indigenous peoples were denied by a process of legal
rationalization that is underpinned by the assumption that indigenous peoples
were inferior and incapable of legal entitlements.”).

13 This point is not a surprise given the nature and purposes of inter-
national treaties. See Andree Lawrey, Contemporary Efforts to Guarantee
Indigenous Rights Under International Law, 23 VAND. J. TRANSNAT’ L. 703, 706
(1990) (“International law developed as ‘a system of rules governing the con-
duct of inter-state relations,” and traditionally did not concern itself with matters
falling within the domestic jurisdiction of individual states, such as the way states
treated their own nationals and others living within their borders.”).

14 Id.at707-08 (“As a group,indigenous peoples have no special rights under
current international law. Individually, they have the rights available to all indi-
viduals and minorities. Many of these rights, such as the rights of nondiscrimina-
tion, religious freedom, freedom to speak one’s native language, and maintaining
one’s cultural traditions are relevant directly to the situation of indigenous peoples.
These general human rights, however, offer little help to indigenous peoples who
consider land rights and the right to make choices about their own future as cru-
cial to their survival as distinct peoples.”); see also Harriet Ketley, Exclusion by
Definition: Access to International Tribunals for the Enforcement of the Collective
Rights of Indigenous Peoples, 8 INT’L J. oN MiNorITY & Groupr RiGHTS 331, 335
(2001) (“This collective nature of indigenous objectives is at odds with the tradi-
tional focus on the individual in international human rights law and the dichot-
omy of the individual versus the state promoted by the post-Westphalian concept
of the law of nations. With the development of positivism in the 19th century
indigenous peoples who did not qualify as states were excluded from shaping
international law.”).

15 See Gregory Ablavsky, et al., We the (Native) People?, 123 Corum. L.
REv. 243, 313 (2023) (“Over time, however, the federal government abandoned
this fig leaf of Native consent. “Conquest gives a title which the Courts of the
conqueror cannot deny,” Chief Justice Marshall baldly proclaimed in 1823 in
Johnson v. M’Intosh —effectively asserting that U.S. sovereignty provided its own
justification.”).
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By requiring recourse in and between adversarial systems
without explicit recognition of the independent standing of
Indigenous populations when considering Convention petitions,
recent research, policy study, and policymakers should look be-
hind the Convention to determine if privileges and bias, which
already permeate adversarial systems, introduced additional nor-
mative, factual, and legal considerations (either by the courts or by
the participants).!® This article argues that the Convention may not
have originally bound Indigenous groups, with their own treaties
and contracts, within and externally to other nation-states. Even if
the Convention was binding on Indigenous populations by virtue
of the nation-state “owning those rights,” the Convention should
protect human rights established by the signatory nations, includ-
ing parenting and kinship relationships, culture, and language.

Part I begins with a brief discussion of the Convention. Part
II then reviews the demographic and definitional struggles asso-
ciated with Indigenous populations. Part III will then explore the
Convention’s deployment of judicial systems and implications for
epistemic injustice before considering in Part IV the recent New
Zealand opinion, Mercer v. Mercer'” which examines these princi-
ples and suggests that courts are already beginning to factor cul-
tural and human right considerations in determining a child’s best
interests.

16 See Rachel Sieder, The Judiciary and Indigenous Rights in Guatemala,
5 InT’L. J. Const. L. 211, 227 (2007) (“Yet despite some notable advances, the
quality of ordinary justice remained extremely poor and highly likely to exclude
indigenous people. The majority continue to lack access to the official justice
system in their own language. Very few judges or lawyers are Mayan or speak
indigenous languages. Litigation is not permitted in indigenous languages, and
the numbers of interpreters employed in the justice system is nowhere near suf-
ficient to meet demand.”); Valentina Shaknes, et al., Women’s Rights and Child
Abductions Under the Hague Convention, 20 INT’L J. APPLIED PSYCHOANALYTIC
Stup. 495, 504 (2023) (Progress is often slow, certainly when it involves address-
ing long-standing prejudices. The mental health professional community has
been instrumental in educating and informing the legal community, but develop-
mental science is not the wheelhouse of federal judges, some of whom continue
to deny the near-lethal nature of the kind of abuse of women, that is common in
Hague cases. Despite expert evaluation of the parents and children in these cases,
it remains true that there is a societal tendency to disbelieve the “taking” parent
(usually a woman).”).

17 [2022] NZFC 5478.
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I. A Brief Summary of the Convention

The Hague Convention only applies if the minor child is aged
sixteen or younger; the minor child was habitually residing in a
contracting state prior to the time of removal; and the petitioning
parent was exercising his or her custody rights at the time of the
child’s removal or retention.’® The Convention, however, as with
any type of international treaty, captures the historical and implicit
biases imposed on Indigenous populations. Wealthy litigants can
and do move globally for adoption and assisted reproduction, for
example. Those without resources must, under the Convention, lit-
igate in multiple courts in multiple countries often simultaneously
and without experts or specialized private counsel.

Primarily, the Convention aimed to construct a cohesive and
efficient system of cooperation between signatory countries to en-
sure the rapid resolution of any claimed abduction and return of
children abducted by a parent. It is based on the notion that “in
principle” it is in the best interests of the child to be returned to
their State of habitual residence, as expeditiously as possible, “save
for the limited exceptions provided for in Articles 12, 13 and 20
of the 1980 Child Abduction Convention.”" The purpose of the
Convention is to return a minor child who has been wrongfully re-
moved or retained to his or her country of habitual residence as
swiftly as possible, and without regard for wealth or poverty of the
parents. Nevertheless, it is an instrument to determine jurisdictional
authority for a court to act (federal or state as there is concurrent
jurisdiction), not child custody. As one of its authors summarized:

Notwithstanding the reference to “Abduction”in its title,the Convention
covers violations of custody rights more generally, encompassing

18  See Andrew Zashin, Domestic Violence by Proxy: A Framework for
Considering a Child’s Return Under the 1980 Hague Convention on the Civil
Aspects of International Child Abduction’s Article 13 (b) Grave Risk of Harm
Cases Post Monasky. 33 J. AM. AcAD. MATRIM. Law. 571 (2020).

19 Conclusions & Recommendations (C&R) The Eighth Meeting of the
Special Commission (SC) on the practical operation of the Convention of 25
October 1980 on the Civil Aspects of International Child Abduction (1980 Child
Abduction Convention) and the Convention of 19 October 1996 on Jurisdiction,
Applicable Law, Recognition, Enforcement and Co-operation in respect of
Parental Responsibility and Measures for the Protection of Children (1996 Child
Protection Convention) met from 10 to 17 October 2023, 14, https://assets.hcch.
net/docs/5b48f412-6979-4dcl-b4cl-782fe0d5ctaZpdf
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wrongful removals or wrongful retentions of children up to the age of 16.
The Convention takes a somewhat unique approach to the problem of
international parental abduction. Rather than address the issue through
jurisdictional rules and the recognition of judgments — which is the ap-
proach of the Uniform Child Custody Jurisdiction Act (“UCCJA”) and
the more recent Uniform Child Custody Jurisdiction and Enforcement
Act (“UCCJEA”), as well as that of the new 1996 Protection of Children
Convention — the 2003 Abduction Convention simply requires the
“return” of a child who has been wrongfully removed or retained in
another Contracting State. If a child (up to the age of 16) habitually resi-
dent in a Convention country is wrongfully taken or retained in another
Convention country, the authorities of the country to which the child is
taken are required to return the child to the country of their habitual
residence. With respect to a child who is brought to the United States,
this is done by filing a Hague application for return in the state or fed-
eral court of the State where the child is located.?

The Convention, therefore, does not, explicitly, apply a “best
interest” of the child, a well-well-worn mantra in adversarial family
justice courts. Instead, the court determines which country is the
appropriate forum to determine the child’s best interests, which is
in principle considered to be in the child’s best interests to make a
custody arrangement, to reduce the risk of harm to children wrong-
fully retained or removed. Applying this jurisdictional and expedi-
tious framework as a policy value within an adversarial system to
Indigenous populations is complex. As is often true in the arena of

20 Linda Silberman, Interpreting the Hague Abduction Convention: In
Search of a Global Jurisprudence, 38 U.C. Davis L. Rgv. 4, 5 (2004). The history
and relationship between the federal government and its treatment of Native
American Tribes in the United States has been the source of much scholar-
ship. See Ann Laquer Estin, Equal Protection and the Indian Child Welfare Act:
States, Tribal Nations, and Family Law, 35 J. AM. Acap. MATRIM. Law. 201, 231-
32 (2022) (“There are clear parallels to international family law, another area
in which important national interests have led Congress to ratify treaties with
other governments and enact implementing legislation that is binding on states
under the Supremacy Clause. Adoptions in state courts must follow the rules of
the Intercountry Adoption Act, and private custody disputes may be subject to
the International Child Abduction Remedies Act. The intersection of tribal and
state authority in family law is complicated. State courts and legislatures have
had to grapple with a third source of sovereignty, predating the Constitution, with
similarities both to states and foreign nations. The puzzle is more difficult because
conflict of laws principles are premised on a territorial definition of jurisdiction,
and the territorial model has become increasingly difficult to apply to Native
nations in the United States.”).



Vol. 37 2024  The Hague Convention and Indigenous Groups 95

child custody, the case law may not accurately reflect the number
of such cases exploiting historically powerless populations.?!
Lawyers, trials, and appeals are very expensive, and few can
afford to play in that system. Moreover, the argument that any
treaty can alter hundreds of years of colonialism and dominance
of legal systems is naive at best. And that becomes especially com-
plex when courts are the chosen forum for adjudicating claims be-
tween parents from different nation-states, and those same nations
are trying to manage reconciliation with a past that used courts to
permanently separate and intentionally eliminate Indigenous pop-
ulations.”? The Convention itself does not embed any legislative or
adjudicative preference, for an Indigenous child being placed with
an Indigenous family.”? This gap in policy, even if unintentionally

21 See generally Thomas L. Crofoot & Marian S. Harris, An Indian Child
Welfare Perspective on Disproportionality in Child Welfare, 34 CHILD. & YOUTH
SERv. REV. 1667 (2012); Stellina Jolly & Aaditya V. Sharma, Domestic Violence and
Inter-Country Child Abduction: An Indian Judicial and Legislative Exploration.
17 J. Private INT’L L. 114 (2021).

22 See Nicole Watson & Heather Douglas, Introduction, in INDIGENOUS LEGAL
JUDGMENTS: BRINGING INDIGENOUS VOICES INTO JuDICIAL DECISIoN MAKING (Nicole
Watson & Heather Douglas, eds.) 1 (2021) (“Indigenous people have been objects
of rather than voices in judicial narratives and decisions”); see also Peter Choate,
et al., Sustaining Cultural Genocide—A Look at Indigenous Children in Non-
Indigenous Placement and the Place of Judicial Decision Making—A Canadian
Example, 10 Laws 59, 62 (2021) (“Within racism, there are underlying structural
assumptions. For example, the definitions of family and good enough parenting are
drawn from Euro-centric belief systems. This is linked to the historical belief that
Indigenous parenting systems, within collectivistic child rearing practices rooted in
culture, were sub-standard. If that assumption is taken away and the true capacity
of Indigenous caring systems is examined, then a child can be raised very effec-
tively within culturally based caregiving. Furthermore, as the TRC (2015a) points
out, Indigenous parenting has been deprived of support through colonial policies
and programs where the elimination of the Indigenous cultures was the goal.”).

23 Cf. In the matter of a Reference to the Court of Appeal for Quebec
concerning the constitutionality of the Act respecting First Nations, Inuit and
Métis children, youth and families, S.C. 2019, c. 24, 2024 SCC 5 (Can. 2024)
(“Parliament embarked on a process of legislative reconciliation by means of
an innovative statute. Under this statute, Indigenous governing bodies and the
Government of Canada will work together to remedy the harms of the past and
create a solid foundation for a renewed nation-to-nation relationship in the area
of child and family services, binding the Crown in its dealings with the country’s
Indigenous peoples. In this way, Parliament not only immediately meets the com-
mitment made by Canada to implement the Declaration and respond to the call
to action of the Truth and Reconciliation Commission of Canada, but also avoids
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designed, can normalize explicit or implicit biases as a means to

privilege one political and judicial system over another.>

Implicit bias within an adversarial system can also undermine
the processes of judicialization that have militated against Indigenous
families’ and children’s interests. For example, the Convention could
be mis-applied to seek the removal of Indigenous children from
tribal lands and curtail rights when there is independent or residual
sovereignty or where Treaty or national law Indigenous groups are
afforded certain rights over culture and family arrangements. In such
cases, we might question whether the test for return of an abducted
child to the “country” from which the child was abducted would still
focus on the exception written in Article 13(b), known widely as
“grave risk of harm,” which means “if the person, institution, or other
body which opposes its return establishes a grave risk that his or her
return would expose the child to physical or psychological harm or
otherwise place the child in an intolerable situation.” %

Similar concerns might be raised within the context of race,
culture, poverty, and political hegemony. After all, a decade ago, a
“map of the world showing Convention signatory nations as of the
end of the first decade of the twenty-first century would portray

the uncertainties of constitutional negotiations, the slowness of treaty settlements
and the inevitable conflicts associated with court settlements.”).

24 See, eg., Ferreira da Costa v. Albefaro de Lima, 94 F4th 174, 178
(1t Cir. 2024) (“Some problems are endemic in modern life, and this appeal —
like so many before it — requires us to encounter the repercussions of divorce in
a global society. After their marriage ended in Brazil, petitioner-appellant Heitor
Ferreira da Costa (da Costa) accused respondent-appellee Jessica Camila Albefaro
de Lima (de Lima) of absconding with their minor child to the United States where,
unbeknownst to da Costa for about a year, the mother and child settled into a new
life on Martha’s Vineyard. Although both parents are Brazilian nationals, they have
turned to the American courts to determine the appropriate forum for their com-
peting custodial claims under the international law of the Hague Convention on
the Civil Aspects of International Child Abduction (the Convention). In this phase
of their battle, da Costa now complains that the district court failed to credit his
allegations of a hasty flight that resulted in a turbulent landing for the child.”);
Galaviz v. Reyes, 95 F.4th 246, 274-75 (5 Cir. 2024) (“While we are sympathetic to
the sensitive issues presented, “[a] court that receives a petition under the Hague
Convention may not resolve the question of who, as between the parents, is best
suited to have custody of the child.” In the present case, we leave the question of
custody to the Mexican courts.”) (footnotes omitted).

25 Zashin, supra note 18, at 572.
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a very ‘Western’ treaty regime.””?® As mentioned above, Article
13(b) allows the court to deny return if it poses a “grave risk”
to the child. And Article 20 notes that, “The return of the child
under the provisions of Article 12 may be refused if this would
not be permitted by the fundamental principles of the requested
State relating to the protection of human rights and fundamental
freedoms.”?” Convention provisions, like most treaties, should be
interpreted considering other treaty law, soft law, or fundamental
constitutional rights (as defined by each nation).?® Some rights that
may fall within these concepts of “soft” law may be found in The
United Nations Convention on the Rights of the Child or the UN
Declaration of the Rights of Indigenous Peoples.?

As a scholar recently argued,

“With the adoption of the UN Declaration on the Rights of Indigenous

Peoples (UN Declaration) in the UN General Assembly on September

13, 2007, a new era was ushered in for Indigenous populations across

the globe with the shared history of resisting genocide, colonization,

and forced removal. In the UN Declaration, collective rights were

recognized for Indigenous peoples as a group entitled to protections,
self-governance, and minimum human rights.”3

26 Colin PA. Jones, Towards an “Asian” Child Abduction Treaty? Some
Observations on Singapore and Japan Joining the Hague Convention, SINGAPORE:
ASLI (AsiaN LAw INSTITUTE), NATIONAL UNIVERSITY OF SINGAPORE, WORKING
PapeRr SERIES 031, at 3 (2013).

27 Hague Abduction Convention, supra note 1, art. 20.

28  See John D. Smelcer, Using International Law More Effectively to Secure
and Advance Indigenous Peoples’ Rights: Towards Enforcement in US and
Australian Domestic Courts, 15 Pac. Rim L. & Por’y J. 301, 330 (2006) (“In fact,
sustained use by indigenous peoples of international legal precedent derived
from the emerging international indigenous rights’ norms not only serves to
secure rights for indigenous peoples in the United States and Australia on a case
by case basis; it also serves to accelerate and further crystallize emerging custom-
ary law and the creation of an international comprehensive and binding treaty
governing the rights of indigenous peoples worldwide.”).

29 [d. at 325 (“In this way, ‘soft enforcement is able to realize most of the
benefits of direct enforcement in the actual lives of indigenous peoples on-the-
ground. It also allows for the use of indigenous rights norms before domestic
courts that have not fully congealed into customary law, thereby expanding the
amount of favorable precedent available to indigenous rights litigators.”).

30 Angelique EagleWoman, The Ongoing Traumatic Experience of
Genocide for American Indians and Alaska Natives in the United States: The Call
to Recognize Full Human Rights as Set Forth in the UN Declaration on the Rights
of Indigenous Peoples,3 Am. INDIAN L.J. 424, 447 (2015).
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These international policies and treaties raise the potential,
within the adversarial system, that various educational, cultural,
and language concerns can fall within the ambit of a family justice
court charged with returning a child to a home country under the
Convention. The challenge to unbiased judicial decision making
is deeply embedded in what “Chief Justice Marshall of the US
Supreme Court coined” as the “courts of the conqueror,” which
means that courts “were powerless to interfere in the subjuga-
tion of Indian nations to the United States.”?! Two centuries later
this struggle within judicial systems as part of a political system
continues.

II. Indigenous Families and the Convention

According to the United Nations, there are approximately
476 million Indigenous people in the world.*? This population re-
sides in 90 countries where they are often marginalized with lower
incomes, access to the formal economy, justice system, and polit-
ical decision-making processes.’® Yet, these populations possess
rich cultural and linguistic traditions, distinct from settler popu-
lations. A working definition of Indigenous peoples was offered
by Martinez Cobo as Special Rapporteur for the United Nations
Sub-Commission on Prevention of Discrimination and Protection
of Minorities:
Indigenous communities, peoples and nations are those which, having
a historical continuity with pre-invasion and pre-colonial societies that
developed on their territories, consider themselves distinct from other

sectors of the societies now prevailing on those territories, or parts of
them. They form at present non-dominant sectors of society and are

31 Lisa Strelein, The Courts of the Conqueror: The Judicial System and the
Assertion of Indigenous Peoples’ Rights,5 AustL. INDIGENOUS L. REP. 1,17 (2000)
(quoting Johnson v. M’Intosh, 21 US (8 Wheat) 543, 588 (1823) (“Conquest gives
a title which the Courts of the conqueror cannot deny.”); see also Amy Alberton
& Kevin M. Gorey, Structural Violence Perpetrated against Indigenous Peoples in
Canadian Criminal Courts: Meta-Analytic Evidence of Longstanding Sentencing
Inequities, 22 CriticaL Soc. Work 2,5 (2021) (“No doubt, the thought that justice
is blind does not mean impartiality and objectivity when it comes to dealing with
and the sentencing of Indigenous peoples. It is biased, punitive, and racialized.”).

32 Indigenous Peoples: Respect not Dehumanization, UNITED NATIONS,
https://bit.ly/3vIfmb0 (last visited Mar. 21, 2023).

33 Indigenous Peoples, THE WORLD BANK (2023), https://www.worldbank.
org/en/topic/indigenouspeoples.
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determined to preserve, develop and transmit to future generations
their ancestral territories, and their ethnic identity, as the basis of their
continued existence as peoples, in accordance with their own cultural
patterns, social institutions and legal system. . ..

c¢) Culture in general, or in specific manifestations (such as religion,
living under a tribal system, membership of an Indigenous community,
dress, means of livelihood, lifestyle, etc.);

d) Language (whether used as the only language, as mother-tongue, as
the habitual means of communication at home or in the family, or as the
main, preferred, habitual, general or normal language).>

This definition has had its detractors since its publication
in 1980. Its legalistic formulation has been criticized for being
both over and under inclusive. Nevertheless, for purposes of the
Convention it was published when the Convention was developed
and then adopted between 1980 and 1983. As Brianna Theobald
summarized, “The marginalization of Native reproductive histo-
ries reflects continuing patterns of Indigenous erasure in the con-
text of U.S. settler colonialism and derives from the specificity of
tribal nationhood, sovereignty, and Native nations’ trust relation-
ship with the U.S. government, all of which defy tidy integration
into the field’s existing narratives.”® In every way that marginal-
ization may perpetuate biases by governmental authorities, courts
have been and remain a crucial part of a structural alliance that
prevents Indigenous “outsiders” from challenging a hegemony
that they never had the chance, in more modern parlance, to sit “in
the room where it happen[ed].”?

The “transnational formation” of family systems cannot be-
gin to capture the suffering through intentionally designed gov-
ernment policies to eradicate or assimilate Indigenous peoples.’’

34 Martinez Cobo Study, DIVISION FOR SOCIAL PoLICY ON INDIGENOUS ISSUES
2 (2004), https://www.un.org/development/desa/indigenouspeoples/publications/
2014/09/martinez-cobo-study/

35 Brianna Theobald, Dobbs in Historical Context: The View from Indian
Country, 97 BuLL. HisT. MED. 39, 39 (2023).

36 See Hamilton: The Musical, The Room Where It Happens Lyrics (2015),
(allmusicals.com).

37 See ELisA Novic, THE CONCEPT OF CULTURAL GENOCIDE: AN INTERNATIONAL
Law PerspECTIVE (1997); Tony Barta, Sorry, and Not Sorry, in Australia: How the
Apology to the Stolen Generations Buried a History of Genocide, 10 J. GENOCIDE REs.
201 (2008); Frank Edwards, Theresa R. Beardall & Hannah Curtis, American Indian
and Alaska Native Overexposure to Foster Care and Family Surveillance in the US:
A Quantitative Overview of Contemporary System Contact, 149 CHILDREN & YOUTH
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Indeed, family court systems in the United States, and other
countries as well, have played an active role in the subjugation of
Indigenous people for generations.® Of no small matter, the his-
torical homogeneity and elite socio-economic status from which
the judiciary was drawn has contributed to the lack of institutional
accountability and change.* The implications in Canada, for exam-
ple, are summarized as follows:
An essential consideration is whether, in a racialized, socio-political
milieu, the “best interests of the child” can be determined fairly and
equitably by non-Indigenous people. If stereotypes and negative social
constructions of Indigenous people are normative, and racism is deeply
and unconsciously rooted in the collective Canadian psyche, can a white
judge who is tasked to determine a child’s best interest be objective and
judicially neutral? More than likely, “best interests of the child” deter-

minations favouring the Euro-Canadian, white, nuclear family as the
one most “fit” to raise a child will naturally dominate.*

In the United States, a similar pathway for bias may be found
in the Indian Child Welfare Act of 1978 (ICWA), and the scope of
the planning, design, and role of family courts.*! Courts have long
served to validate government programs intended to remove and
oppress groups deemed “unworthy” of being equal members of
a society. ICWA’s goal was to be achieved “by making sure that
Indian child welfare determinations are not based on ‘a white,
middle-class standard which, in many cases, forecloses placement

Serv. REv. 106915 (2023); Michele Goodwin, The Thirteenth Amendment: Modern
Slavery, Capitalism, and Mass Incarceration, 104 CornNELL L. REV. 899 (2018).

38 Charisa Smith, A Post-Dobbs Future: Bailing Water Downstream to
Center Democracy’s Children,54 SETON HALL L. REv. 747, 776 (2024) (“Since their
origin in the late nineteenth century, United States family courts and child ser-
vice agencies have disrupted and surveilled families of African American, Native
American, immigrant, and sometimes Caucasian descent (who were not recent
immigrants) if they were experiencing poverty.”).

39 SeeRichard Devlin,etal., Reducing the Democratic Deficit: Representation,
Diversity and the Canadian Judiciary, or Towards a Triple P Judiciary.38 ALTA. L.
REvV. 734 (2000); Tracey E. George & Albert H. Yoon, Measuring Justice in State
Courts: The Demographics of the State Judiciary, 70 VaND. L. REv. 1887 (2017);
see also Max Schanzenbach, Racial and Sex Disparities in Prison Sentences: The
Effect of District-level Judicial Demographics.34 J. LEGAL Stup. 57 (2005).

40 Raven Sinclair, The Indigenous Child Removal System in Canada: An
Examination of Legal Decision-Making and Racial Bias, 11 FIRsT PEOPLES CHILD
& Fam. REv. 13,13 (2016).

41 See Ann Laquer Estin, Equal Protection and the Indian Child Welfare Act:
States, Tribal Nations, and Family Law,35 J. AM. AcaDp. MaTriM. Law. 201 (2022).
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with [an] Indian family.””#> Such determinations had been made by
State courts that were (and are) dominated by white males adjudi-
cating cases the rights of parents and children within an ecosphere
that favored parental “fitness” as defined by white nuclear fam-
ily structures generally more “fit” to raise children. This judicial
bias then covered up the existence of addiction, domestic violence,
child abuse and neglect, and other forms of cruelty that children,
biological and adopted, suffered at the hands of non-Indigenous
families and foster care removals.¥ These rulings also did not ade-
quately “recognize the essential tribal relations of Indian people
and the cultural and social standards prevailing in Indian commu-
nities and families.”’#

What emerges is that the evolution of the “rights” of
Indigenous populations is never protected from encroachment by
family court systems. The scope of such rights, including freedoms
elucidated by the United Nations Charters and Declarations, are
subject to much more than treaties and charters: “international
law-making is a complex and dynamic process characterized by the
use of different instruments, including non-binding ones, and the
participation of diverse actors, including non-State actors.”* This
point has application to family justice courts and the Convention
because litigation is started by a lawsuit between private parties
with the intranational role of government located in each nation’s
court of lawful jurisdiction.

Maura Barelli characterizes this intersectional pattern of
choices as “soft law” and as an alternative to “hard law.”# In the
context of Indigenous peoples’ rights, soft law has three main as-
pects. First, a soft law document is to be preferred to no document

42 Cynthia Hawkins DeBose, The Indian Child Welfare Act and the African
American Tribe: Facing the Adoption Crisis,36 BRANDEIS J. Fam. L.201,203 (1998).

43 See Dawn M. Bourque, “Reconstructing” The Patriarchal Nuclear Family:
Recent Developments in Child Custody and Access in Canada, 10 Can. J. L. &
Soc’y/La REVUE CANADIENNE DRroIT ET SOoCIETE 1 (1995); B. A. Mandel, The White
Fist of the Child Welfare System: Racism, Patriarchy, and the Presumptive Removal
of Children from Victims of Domestic Violence in Nicholson v. Williams, 73 U. CIn.
L. REv. 1131 (2004).

44 DeBose, supra note 42, at 203.

45 Mauro Barelli, The Role of Soft Law in the International Legal System:
The Case of the United Nations Declaration on the Rights of Indigenous Peoples,
S8 INT’L & Comp. L.Q. 964, 964 (2009).

46 Id.
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at all, and, similarly, a “soft law document represents a better out-
come than a treaty whose value is substantially impaired by a poor
number of ratifications, or by rather ambiguous or diluted provi-
sions.”# Second, an important advantage from the use of soft law is
that it normally allows for more active participation of non-State
actors. By contrast, “if the treaty form is agreed, non-State actors
are likely to be ‘excluded from crucial stages of negotiations and
the conclusion of the text.”# Third, soft law may provide more im-
mediate evidence of international support and consensus than a
treaty because a treaty must await the necessary number of rati-
fications before being legally effective (and even if it is legally in
effect, it may be ignored in practice).®

This openness, he argues, was particularly valuable in the con-
text of Indigenous rights. For Indigenous peoples, it was crucial
that, after more than twenty years of negotiations, the final in-
strument could be an instantly effective protection of their rights.
Moreover, the possibility of governments preserving reservations
on fundamental provisions of a treaty may weaken international
support, a crucial factor in the context of Indigenous rights. But
that analysis may not adequately account for the role and power
of private non-State actors (parents and agencies, for example) in
litigation rituals, or the explicit and implicit biases and homogeny
of family court justice historically.

III. The Deployment of Nation-State
Adversarial Systems

Among the more complex international challenges for nation-
states over the past fifty years is the separation and reformation
of family systems by married and nonmarried parents. As a result
of a constellation of demographic, organizational violence, envi-
ronmental, and economic changes throughout the world, fewer
children are raised to adulthood in the same household with the

47 Id.

48 Id. at 965.

49 This pattern of non-cooperation or slow walking the return of a child
to a parent is not new. See Jan Rewers McMillan, Getting Them Back: The
Disappointing Reality of Return Orders Under the Hague Convention on the Civil
Aspects of International Child Abduction, 14 J. AM. AcAp. MATRIM. Law. 99 (1997).
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same parents present daily.”® The impact of these trends, and the
consequences to children, has worsened with natural disasters, en-
vironmental and technological disparities, and intractable internal
and international warfare.’! The complexity of family separation
was further exacerbated by the effects of the COVID-19 pan-
demic.? Each of these challenges continues to be studied in the

50 See Andrew J.Cherlin, Introduction to the Special Collection on Separation,
Divorce, Repartnering, and Remarriage Around the World, 37 DEMOGRAPHIC REs.
1275, 1283 (2017) (“One can no longer, however, restrict attention to dissolu-
tion and repartnering in marital unions. Cohabiting unions have become much
more common in many countries, particularly in Europe, North America, and
Latin America, but also in other nations such as Japan. Studies of Europe and
the United States suggest that cohabiting couples have a substantially higher risk
of dissolution than do married, either because cohabiters tend to have different
characteristics than people who enter directly into marriage or because of the
nature of cohabitation itself.”); R. Kelly Raley & Megan M. Sweeney, Divorce,
Repartnering, and Stepfamilies: A Decade in Review, 82 J. MARRIAGE & Fawm. 81,
86 (2020) (“Looking beyond the United States, where studies tend to investigate
repartnering broadly to include marriage or cohabitation, a large body of work
indicates that mothers in multiple countries have lower rates of repartnering than
fathers. However, some evidence indicates that parenthood is only associated
with reduced repartnering when parents live with their children.”).

51 See Rebecca J. Allen & Alex Nakonechnyi, Orphans, Displaced, and
Institutionalized Children: Causes of Children Growing Without Parents and a
Sampling of Global Responses, in THE PALGRAVE HANDBOOK OF GLOBAL SocIAL
ProBLEMS 1 (2022); Allan K. Chrisman & Joseph G. Dougherty, Mass Trauma:
Disasters, Terrorism, and War, 23 CHILD & ADOLESCENT PsycHIATRIC CLINICS
257 (2014); Timothy P. Fadgen, et al., Protecting Children in Foster Care During
Natural Disasters: A Comparison of the United States, Aotearoa New Zealand, and
Japan, 30 CHILDREN, YOUTH & ENVIRONMENTS 1 (2020).

52 See Jagoda Grzejszczak, et al., Are Children Harmed by Being Locked
Up at Home? The Impact of Isolation During the COVID-19 Pandemic on the
Phenomenon of Domestic Violence, 19 INT’L. J. ENVTL. RES. & PuB. HEALTH 13958,
at 9 (2022) (“While violence against children seems to be a thoroughly and holis-
tically researched aspect, violence in the context of the COVID-19 pandemic is
a new phenomenon. We are not able to estimate the full extent of the long-term
effects of the pandemic crisis. While social isolation during the rapid spread of the
coronavirus around the world seems to be the right decision for epidemiological
reasons, it is not the optimal solution for mental health. The abrupt withdrawal
from school, social life, and outdoor activities greatly impacted children and ado-
lescents.”); Craig McEwen & Dana E. Prescott, Adverse Childhood Experiences
and COVID-19: Implications for Family Courts and Legal Professionals,34.J. Am.
AcaDp. MaTRIM. Law. 409, 428 (2022) (“The COVID-19 epidemic has certainly
contributed to stressed households and childhood adversity and diminished posi-
tive supports for children’s resilience in ways that are not yet fully understood.”).
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social science and legal literature.” As Professor Andrew Cherlin
aptly noted, “The forms of complexity [social and demographic]
that are present today pose a challenge not only for demographers,
but also for the legal system.”>*

Courts have been and are a practical repository by history
and structure to address conflicts between parents when child
abuse or neglect, or child custody is at stake. The form and efficacy
of dispute resolution through judicial systems remains a work in
progress.® Given the visibility of parental abductions in the 1970s,
and the increased globalization of political and private economies,
it is unsurprising that the notion of an internationally neutral pro-
cess with existing national court systems became the framework
for litigating custody cases.® Some process is, after all, required to
ameliorate self-help and potential violence or aggression between
parents. Whatever the substantive and procedural differences,
“courts” were embedded within governmental structures and are

53 A seminal article is Richard Williams, The Psychosocial Consequences
for Children of Mass Violence, Terrorism and Disasters, 19 INT’L. REv. PSYCHIATRY
263 (2007).

54 Andrew J. Cherlin, Introduction to the Special Collection on Separation,
Divorce, Repartnering, and Remarriage Around the World, 37 DEMOGRAPHIC RES.
1275, 1289 (2017).

55 See Andrew Schepard, The Evolving Judicial Role in Child Custody
Disputes: From Fault Finder to Conflict Manager to Differential Case Management,
22 U. Ark. LittLE Rock L. REv. 395,400 (1999) (“To me, as will be described, the
transformation in the judicial role from fault finder to conflict manager is based
on a policy judgment shared by legislators and the judiciary that children’s best
interests generally are promoted by parental conflict reduction and continuing
relationships with both parents after family reorganization. A more cynical per-
son might, however, view the transformation as a necessity for judicial survival-an
adaptation to cope with an exponentially increased workload in a time of limited
resources rather than a philosophical shift.”).

56 A.B. Bass, Judicial Independence in International Cases: Judicial
Discretion in Child Custody Legislation, 7 INT’L LEGAL PrAc. 27,29 (1982) (“As
a consequence, the family law courts of many western jurisdictions have been
beset by a high incidence of extra-territorial custody disputes, accompanied by an
attendant increase in the number of what are colloquially known as “civil kidnap-
pings” wherein one of the parents (whether custodial or not) in contravention of
an existing custody order extant in any given jurisdiction, removes the child from
that particular jurisdiction and spirits said child or children to another or “for-
eign” jurisdiction. The emotional anguish and inordinate legal expense incurred
by any of the disputants to such extra-territorial disputed custody proceedings is
incalculable. During the year 1970, the writer, as chairman of a subsection of the
Canadian Bar Association, first addressed him.”).
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tasked with dispute resolution so there was sufficient commonality
for advocates of the Convention to seek refuge there when there
is a claimed abduction.

Yet such a reliance on courts in common law adversar-
ial systems comes with a cost. While executive action, with little
fact-finding and a ministerial non-discretionary decision-making
process may create or uphold injustice, the use of the courts in an
adversarial contest, whatever the international differences, is a test
of fact and finding and truth telling when parents have economic
and psychological incentive to “win” custody. For example, approx-
imately three-quarters of all cases filed under the Convention in
Australia are against mothers, most of whom have been subject
to domestic violence or are seeking to protect their children from
abuse.’” Although Article 13 provides that removal should not be
ordered if there is a “grave risk of harm,” some courts have ignored
this limiting provision because they may view the convention as
“an international law about jurisdiction, not a law about child wel-
fare.”® Indeed, particularly in the context of international child
custody and abduction issues, the task of adjudicating facts and ren-
dering judgments in expeditious fashion becomes difficult where
lawyers line up to drain truth from testimony and parse documents
in the interest of one or another party. Moreover, by their nature,
adversarial systems are financially expensive even in the most mun-
dane of child custody disputes, let alone those brought between
parents in two nation states.

What this really means is that the Convention, however wisely
drafted to meet multi-layered political and social demands, placed
families in private child custody conflict with all the attendant ep-
istemic injustice which generates barriers to access to justice: legal
costs, expert costs, and the explicit and implicit biases that exist ex-
ternally and internally in all political and judicial systems. Professor
Miranda Fricker developed the concept she coined as “epistemic
injustices,” which, at base, are injustices that may “dehumanize

57 Grant.Wyeth, What Australia’s New Law Means for Hague Convention
Parental Child Abduction Cases, DipLomat, Dec. 14, 2022, https://thediplo-
mat.com/2022/12/what-australias-new-law-means-for-hague-convention-
parental-child-abduction-cases/.

58 Id.

59 See MIRANDA FRICKER, EPISTEMIC INJUSTICE: POWER AND THE ETHICS OF
KNowING (2007); see also Gloria Origgi, Epistemic Injustice and Epistemic Trust,
26 Soc. ErisTEMoLOGY 221, 233 (2012) (“Trust is an epistemic commodity. The
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certain individuals and groups as knowers and exclude them from
processes of knowledge production.”® In this context, the phrase
epistemic injustice means the treatment of minority or oppressed
groups by imposing an inequitable allocation of resources that im-
pedes access to even the pathway to justice—the courtroom—as
designed by the Convention.¢!

This reality could substitute any number of demographics to
make the same point when some groups of parents, who have a
history of suffering historical oppression and violence, are seen as
less credible by lawyers, judges, therapists, forensic evaluators, par-
ent coordinators, or mediators.®> Much of this challenge can nega-
tively implicate “trust” between social and legal structures.®* Other
authors have argued, concerning health care disparities, that the
participatory prejudices experienced by all persons are grounded
in a much broader tendency within the history of Western culture
and philosophy to locate epistemic authority in persons who are
white, healthy, and wealthy.*

dose of trust and distrust that makes us cognitively fit to our societies is a nuanced
mixture of sound and unsound heuristics we should be more aware of.”).

60 Ronald David & Anne Newman, Ethical and Epistemic Dilemmas
in Knowledge Production: Addressing Their Intersection in Collaborative,
Community-Based Research, 13 THEORY & REs. IN Epuc. 23,23 (2015).

61 For an interesting discussion concerning the role of supreme courts,
see Federica Liveriero & Daniele Santoro, Proceduralism and the Epistemic
Dilemma of Supreme Courts, 31 Soc. EpisTEMoLoGY 310 (2017). The international
literature is robust for comparing forms of epistemic injustice in American family
courts. See Dipika Jain & Kimberly M. Rhoten. Epistemic Injustice and Judicial
Discourse on Transgender Rights in India: Uncovering Temporal Pluralism, 26 J.
Huwm. VaLues 30, 30 (2020) (“A court’s inability to fully see and hear a litigant
may (and often does) have significant effects on the successfulness of their claim.
Further, to be legible as subject-citizens, and to receive remedy from the legal
system, individuals must state a claim cognizable by the State. Legal legibility is,
thus, essential to a complainant’s claim; without the words to speak into being a
recognized grievance, the court is a silent room.”).

62 For insightful literature expanding this point, see José MEDINA, THE
EPISTEMOLOGY OF RESISTANCE: GENDER AND RACIAL OPPRESSION, EPISTEMIC
INJUSTICE, AND THE SociAL IMaGINATION (2013); Deborah Epstein & Lisa
A. Goodman, Discounting Women: Doubting Domestic Violence Survivors’
Credibility and Dismissing Their Experiences, 167 U. Pa. L. REv. 399 (2018).

63 See John Monahan & Laurens Walker, Social Authority: Obtaining,
Evaluating, and Establishing Social Science in Law,134 U.Pa. L. Rev. 477, 478 (1986).

64 Jan James Kidd & Havi Carel, Epistemic Injustice and Illness,34 J. APPLIED
PuiLosopny 172,182 (2017).
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The public’s acceptance of judicial decision-making by ideo-
logically neutral “umpires” protecting freedom and liberties from
government encroachment is a “myth of the robe” hundreds of
years in the making.® The nature of the law and the decisional pro-
cess must at the very least maintain an appearance of impartiality
if the process of state consolidation of power and authority is to
proceed. “If a law is evidentially partial and unjust,” historian E.P.
Thompson stated, then “it will mask nothing, legitimise nothing,
contribute nothing to any class’s hegemony. The essential precon-
dition for the effectiveness of law, in its function as ideology, is that
it shall display an independence from gross manipulation and shall
seem to be just.”® This is so because no structural reform, however
well intended, can eliminate heuristics and biases.?’

After all, trial courts apply the scientific, social, religious, ra-
cial, economic, normative, and political biases of each era coupled
with arcane (and sometimes) punitive laws about married and non-
married parents, and the rights of women and children.%® Stated

65 For two scholarly approaches to this argument, see Paul A. Freund,
Umpiring the Federal System. 54 CoLum. L. Rev. 561 (1954); Brett M. Kavanaugh,
Two Challenges for the Judge as Umpire: Statutory Ambiguity and Constitutional
Exceptions, 92 NoTRE DAME L. Rev. 1907 (2016). Another approach to the same
argument may be found in Shane A. Gleason, et al., The Role of Gender Norms in
Judicial Decision-Making at the US Supreme Court: The Case of Male and Female
Justices,47 AM. PoL. REs. 494 (2019); Dana E. Prescott, Forensic Experts and Family
Courts: Science or Privilege-by-License,28 J. AM. ACAD. MATRIM. Law. 521 (2015).

66 EpwARD P. THOMPSON, WHIGS AND HUNTERS: THE ORIGIN OF THE BLACK
AcT 263 (1975).

67 Solangel Maldonado, Bias in the Family: Race, Ethnicity, and Culture in
Custody Disputes. 55 Fam. Ct. Rev. (2017).

68 There is substantial literature on this point; but see, for example, Harry
D. Krause, Equal Protection for the Illegitimate, 65 MicH. L. Rev. 477, 488 (1967)
(“Although money is involved, the illegitimate’s claim goes much further, for it
centers on his second-class status in our society-a society in which illegitimacy is a
‘psychic catastrophe’ and in which recovery in tort is granted for a false allegation
of illegitimacy. Indeed, the psychological effect of the stigma of bastardy upon its
victim seems quite comparable to the damaging psychological effects upon the
victims of racial dis- crimination, which effects were successfully exploited in the
battle over school segregation.”); Suzanne D. Lebsock, Radical Reconstruction
and the Property Rights of Southern Women, 43 J. S. Hist. 195, 215-16 (1977)
(“Protection also required the maintenance of a legal system (or as the South
Carolina case suggests, lack of system) that was more complicated and less certain
than either the comm law or the abrogation of the common law. And the more
complex the law, the more inhibitions were placed on the mobilization of goods
and services. The alternative, of course, was to abandon legal protection and let
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another way, the judicial system, and the Convention’s location
within that system, continues to privilege existing structures of social,
economic, and political power.® The next section explores these pol-
icy and human rights tensions for Indigenous populations through a
recent Convention case from a family court in New Zealand.

IV. Aotearoa New Zealand

A nascent example of the impact of the adversarial system
and the process of judicialization is evident in recent New Zealand
case law under the Convention. Unlike the United States, Aotearoa
New Zealand, is a unitary Pacific Island state. It does not possess an
entrenched, codified constitution, but like its former colonial ruler,
the United Kingdom, relies upon convention, tradition, and other
historical documents as forming part of its constitution. Given the
parliamentary form of government and the absence of a formal,
entrenched constitution, New Zealand follows the doctrine of par-
liamentary supremacy, meaning that the branches of government
are not co-equal; a “final” decision about the meaning of a law can
always be “overturned” by an Act of Parliament.

A major foundational document is te Tiriti o Waitangi (the
Treaty of Waitangi). The Treaty, which has both English and te reo
Maori (the Maori language) versions, is often cited as the foun-
dational document of Aotearoa New Zealand. The fundamental
point of difference between the two versions is what Maori ex-
changed with the British Crown when the treaty was agreed to in
1840. In the English language “Treaty of Waitangi,” the Crown was
granted sovereignty while in the te reo version, te Tiriti o Waitangi,
which was signed by a far greater number of Maori chiefs, the
te reo wording denotes that the Maori signatories ceded only “gov-
ernance” [not sovereignty] over the territory.

Most Maori scholars and political leaders reject the notion
that Maori ceded sovereignty to the British Crown and that “the
power conferred was not an absolute unqualified right to displace

women fend for themselves.”); Martin Strous, International Relocation Disputes
and the Risk of Cultural Bias in Family Law Matters: A South African Perspective,
31 INT’L J. CHILDREN’S RTs. 268, 268 (2023) (“This paper discusses how judges and
forensic experts can reach culturally biased decisions in family relocation matters,
potentially compromising the best interests of children involved.”).

69 See Abbe R. Gluck, Our [National] Federalism,123 YALE L.J. 1996 (2013).
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Maori authority in the powers of public administration.”” While
contested in the political arena, this view has gained traction in
both academia and within some political parties, with important
implications for distinct areas of policy administration. Thus, the
Crown is obliged to protect and affirm Maori culture, traditional
governance, and other formal and informal (soft) structures, in-
cluding possession and use of ancestral lands and belongings.

A. Family Law in Aotearoa New Zealand

The New Zealand government maintains its supremacy in
matters affecting family relations, but the protection of Maori
culture within the statutes impacting children and family rela-
tions and the willingness of courts to affirm these rights endures.”
Domestic family law matters involving children are handled by the
Family Court with substantive provisions set up through the Care
of Children Act 2004 (CoCA). The law mandates in section 4(1)
that “welfare and best interests of a child in his or her particular
circumstances must be the first and paramount consideration,” but
it does not provide a comprehensive definition of what constitutes
the “best interests of a child” as a matter of standards or factors
for the court to consider.”” Rather it provides a non-exhaustive list
of principles to help guide the Family Court in determining where
these best interests lie.

Beyond the basic requirements of safety and protection
(CoCA section 5(a)) and that the primary responsibility to

70 Heather Came, et al., Critical Tiriti Analysis: A Prospective Policy Making
Tool from Aotearoa New Zealand, ETHNICITIES. 1,3 (2023).

71 For a discussion of family formation and policy in New Zealand, see
Anita Gibbs & Rhoda Scherman, Pathways to Parenting in New Zealand: Issues
in Law, Policy and Practice, 8 Koturrur: NEw ZEALAND J. Soc. Sc1. ONLINE 13,13
(2013) (“New Zealand’s alternative parenting arrangements have changed dra-
matically over the past 150 years. Before Europeans arrived, the Maori people
(New Zealand’s Indigenous population) had their own system of caring for chil-
dren called whamgai.”).

72 See Dina Imam Supaat, Establishing the Best Interests of the Child Rule
as an International Custom, 5 INT’L J. Bus., Econ. & L. 109, 114 (2014) (“As a
customary rule developed from a treaty provision, the principle can only impose
duties as imposed by Article 3 of the UNCRC. The duty that arises is the duty
to make the best interests of the child a primary consideration in the conduct of
all the state’s organs in all areas affecting children. The authorities are bound to
ensure that a child’s interests are evaluated together with other competing inter-
ests in matters affecting a child or group of children.”).
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provide this should rest with the parents (section 5(b)), the law
also identifies elements of the child’s identity (i.e. culture, lan-
guage, and religious denomination and practice) and the protec-
tion and affirmation of this identity as being in the child’s best
interests (section 5(f)). The Family Court is directed to both
preserve and strengthen the child’s identity, which includes cul-
ture (section 5(f)), and a new law, the Family Court (Supporting
Children in Court) Legislation Act 2021. This law amended the
existing act to mandate that the “child must be given reason-
able opportunities to participate in any decision affecting them”
(section 5(g)). In that context, the Family Court is required to
consider the best interests of the child as paramount (CoCA
2004, section 4).

The CoCA recognizes the role of parents and guardians to
determine important matters impacting the child, including cul-
ture (CoCA, section 16). The Act empowers the Family Court
to call for expert testimony concerning cultural matters (CoCA
section 136). In Aotearoa New Zealand, Indigenous cultural issues
in courts will most often involve Maori culture. Issues related to
children within Maori culture might be best understood through
the concept of mana tamaiti (tamariki). This idea is defined in the
Children, Young Persons, and Their Families (Oranga Tamariki)
Legislation Act 2017 as “the intrinsic value and inherent dignity
derived from a child’s or young person’s whakapapa (genealogy)
and their belonging to a whanau, hap, iwi, or family group, in ac-
cordance with tikanga Maori or its equivalent in the culture of the
child or young person (s. 7(1)).”

Among the most central aspects of Maori identity and rele-
vant to family are a child’s whakapapa (genealogy) and member-
ship within a particular to a whanau (family), hapt (larger social
unit, a clan), iwi (extended political unit), and issues related to
tikanga Maori (customary values and practices). Also implicated
are whanaungatanga (kinship obligations that seek to secure iden-
tity, and social and cultural connections), all of which are factual
matters that could be considered by a court.

B. The Convention in Aotearoa New Zealand and Mercer v. Mercer

Aotearoa New Zealand is a signatory to the Hague Convention
with its provisions codified in Care of Child Act 2004 sections
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94-124.73 Aotearoa New Zealand’s courts have been liberal in in-
terpreting the Convention’s requirements. The Act sets out sev-
eral grounds to refuse the return of a child under the Convention.
These grounds include whether the child was present in Aotearoa
New Zealand for one year (known locally as “well-settled”) or
more, or if there is any risk of harm because of the return or an-
other breach of a basic right or if an older child objects to a return
(section 106(a)-(e)).

In June 2022, the New Zealand Family Court decided a child
custody case between Sharon and Piripi Mercer.™ The application
was originally brought pursuant to the provisions in the Care of
Children Act 2004 (the Act) that incorporates into “New Zealand
law the Hague Convention on the Civil Aspects of International
Child Abduction.”” The parents had two teenage daughters, one
13-years-old, the other 15-years-old, both Australian citizens.
Sharon resided in Queensland, Australia, and Piripi, a Maori, re-
sided in Waikato, Aotearoa New Zealand. The children normally
resided under the terms of a previous custodial arrangement with
Sharon in Australia. In 2021, the children visited their father for a
school holiday and did not return to Australia as required under
the Australian custody order. Sharon made an application to the
New Zealand Family Court under CoCA section 105. Both parties
agreed that the jurisdictional terms were met, meaning that Piripi
conceded that the daughters were in Aotearoa New Zealand and
(a) they were removed in breach of the mother’s rights; (b) the
mother was actively exercising her parenting rights at the time the
daughters came to Aotearoa New Zealand; and (c) prior to their
stay in New Zealand, the daughters habitually resided in Australia
with their mother.”

Piripi nonetheless opposed the application, alleging that
Sharon consented or later acquiesced to the newer New Zealand
home arrangement and that even if she had not, the daughters

73 CarE OoF CHILDREN AcT 2004, 2004 S.N.Z. No. 90. See Jorge Contesse
& Jeanmarie Fenrich, It’s not OK: New Zealand’s Efforts to Eliminate Violence
Against Women, 32 ForoHaMm INT’L L.J. 1170, 1787 (2008) (“The Care of Children
Act 2004 (“CCA 2004”), which replaced the Guardianship Act 1968, promotes
child welfare particularly as it relates to protection from abuse, parental guard-
ianship, and access.”).

74 Mercer v. Mercer, [2022] NZFC 5478.

75 Id.at q 3.

76 Id.atq 4.
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objected to the return to Australia.” Given the children’s ages, the
Family Court determined that it would consider the daughters’ ob-
jections. The court found that Piripi and the girls notified Sharon
shortly before they were scheduled to return to Australia from the
school holiday that the girls “would not be returning to Australia
because they wished to live with him, [and] learn their Maori
whakapapa and culture.”’® This led to discussion between the fam-
ily with Sharon acquiescing to the children staying in New Zealand
so long as the daughters remained satisfied with the arrangement.
When, as will occur, one of them did not, and after failed media-
tion, Sharon began court proceedings for the children’s return to
Australia.”

During these proceedings, the daughters expressed their de-
sire to remain in Aotearoa New Zealand. They were comfortable
there with schooling, whanau (family), and friends. One daugh-
ter noted her enjoyment in “learning te reo at her full Maori im-
mersion school and learning her whakapapa from her father.”s
Ultimately, Sharon sought to respect the girls’ wishes while seek-
ing a parenting order that would allow her to remain in regular
contact with their children.

The trial court was persuaded by the children’s objection to
the application for return. This determination was based on a con-
sideration of the children’s ages, their maturity level, level of care in
New Zealand, and their desire “to continue their te reo and tikanga
journey. Exploring their whakapapa and heritage as Maori tamariki
suggested that they have not and cannot do that in Australia.”®!
There were considerations other than culture, including the girls’
own objection to their return, their ages, and the stability they
were enjoying in Aoteraora New Zealand. Local media, how-
ever, portrayed the case as one of the girls’ choosing “Maoritanga

77 Id.atq 6.

78 Id.atq 11.

79 The use of mediation in cross-border cases under the Hague is garnering
much attention in the literature. See generally Sybille Kiesewetter & Christoph
C. Paul, Family Mediation in an International Context, in CrRoss-BORDER FAMILY
MEDIATION, INTERNATIONAL PARENTAL CHILD ABDUCTION, CUSTODY AND ACCESS
Casks (2023); Melissa Kucinski, Mediation in International Childrens Cases, in
THe ELGAR COoMPANION TO THE HAGUE CONFERENCE ON PRIVATE INTERNATIONAL
Law (2020).

80 Mercer, [2022] NZFC 5478 at  18.

81 Id.at q 25.
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over Australian birthplace.”®? Despite this public framing of the
case, the Family Court judge made little of the preference for
exploring whakapapa and te reo language from either a larger
New Zealand law and public policy context or from the Convention’s
potential recognition of culture as an important feature. Instead, as
noted above, the court based its decision on more settled Hague
Convention principles including the children’s maturity and stated
preference to remain in Aotearoa, rather than basing the decision
explicitly on the children’s cultural status. It remains to be seen,
however, whether a New Zealand court would note these factors in
the record in a matter involving a younger child.

In sum, the decision is remarkable for highlighting culture as
a unique and important element of a child’s identity and wellbe-
ing. Connections to one’s Indigenous culture are not possible ev-
erywhere. When a child reaches a certain level of maturity and can
articulate a clear desire or preference for engaging in their culture
within its natural context, this could provide the basis of a sustain-
able objection to an application for the child’s return under the
convention. In essence, the presumption of protecting the integrity
of a foreign state’s custody and visitation arrangement might be
overcome when these facts can be sustained.

Conclusion

In its simplest terms, “an adversary system resolves disputes
by presenting conflicting views of fact and law to an impartial and
relatively passive arbiter, who decides which side wins what.”$3
The deeply embedded rationale for this system is that a form of
“combat-by-trial” protects basic rights of due process and thereby
protects the dignity and autonomy of the individual. Nevertheless,
the process itself deeply distorts the dignity and autonomy of fam-
ily systems as dynamic and evolving. Complex interpersonal re-
lationships are reduced and essentialized, witnesses are badgered

82 See Ric Stevens, Teen Girls Choose Maoritanga over Australian Birthplace in
Transtasman Court Case, NEw ZEALAND HERALD (Jan. 30,2023), https://www.nzherald.
co.nz/nz/teen-girls-choose-maoritanga-over-australian-birthplace-in-trans-tasman-
court-case/HOQMWZ5V4DIHOTPELY3JLCIL7ME/#:~:text=Two %20Australian %
2Dborn %20girls %20involved,when %20the %20girls %20were %20small.

83 Monroe H. Freedman, Our Constitutionalized Adversary System,1 CHAP.
L. REV. 57,57 (1998).
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and ridiculed in cross examination, and a court’s decisions may
turn on idiosyncratic legal and factual determinations that leave
the parties frustrated and personal relationships harmed.
Western judicial systems do, however, share a common rooted
myth: all lawyers and judges are equally skilled, and evidence is
reliable, respectful, dignified, and transparent. This premise in-
cludes the assumption that parties have equal economic resources
to gather and translate evidence, that judges have the same re-
sources and time for family law matters that corporations and
wealthy litigants receive in other federal and state judicial systems,
and that experts apply a uniform understanding of social science.
The premise also holds that a judge can discern the truth about a
particular domestic or family arrangement or dispute based upon
these rationales and that each case affords equitably available ad-
versarial efforts. Since the 1940s, this privileging and legitimizing
of judicial decision-making has been called “judicialization”:
One of the main consequences of this transformation has been the ju-
dicialization of politics—the ever-accelerating reliance on courts and
judicial means for addressing core moral predicaments, public policy
questions, and political controversies. Armed with these newly acquired
judicial-review procedures, national high courts worldwide are fre-
quently asked to resolve a range of issues including the scope of free-
dom of expression and religion, the rights of privacy and equality, and
public policies pertaining to criminal justice, property, trade and com-
merce, education, immigration, labor, and environmental protection.®

These forms of judicialization, however, have particularized
consequences for Indigenous peoples forced into family justice
courts under the Convention. Analyzing the efficacy and biases of a
system designed to conduct one case event at a time likely random-
izes outcomes and misses the impact on individuals who cannot
afford advocates or experts and then become even more margin-
alized in such a system.® Case-by-case litigation places those with

84 Keith A. Findley, Adversarial Inquisitions: Rethinking the Search for the
Truth,56 N.Y. L. Scu. REv. 911 (2011).

85 Ran Hirschl, The Judicialization of Mega-politics and the Rise of Political
Courts, 11 ANN. REv. PoL. Scr. 93, 94 (2008).

86 For a variation on this theme, see Ben Strang, Mother Who Won
Significant Ruling in Hague Convention Case Continues Legal Fight, Radio New
Zealand, RNZ (Oct. 25,2022 11:19 AM), https://bit.ly/3IITTBVB:

“Every six months or so, [he] files more legal action against me in the
Family Court,” Jane said.
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limited resources in a system designed for speed and volume which
leaves litigants in opposition to the other parent and sometimes the
nation-state where the child custody case is residing.?’

The development of an international abduction procedure
within the intranational family court adversarial system, premised
on the myth of equal knowledge, privilege, power, and finances,
was illusory from the start. And no trial lawyer or trial judge really
believed that judicial systems were equitable or accessible to many
peoples subject to historical oppression and denied social justice
for generations.®® As an author wrote recently concerning the U.S.
Supreme Court, but relevant on this point for the Convention, this
“jurisprudence of exclusion makes clear that only some history
matters. As the dissent in Dobbs emphasized, at the time of the
ratification of the Fourteenth Amendment, people of color were
broadly disenfranchised, and women could not vote or practice
law.”# Or,as aptly summarized in the context of Maori family group
conferencing and restorative justice reforms, in “settler colonial
contexts, Indigenous peoples are regularly represented in political,

“This is being paid for by the New Zealand government under the
Hague Convention, instigated by the New Zealand Central Authority,
who work for our Ministry of Justice.

“I'have to pay for my lawyer. New Zealand pays for his. He doesn’t com-

ply with any court orders, he often waits until one of two days before his

application is going to be struck out.

“He’s doing this as a form of coercive control. He’s using the legal sys-

tem to keep me under his power and control.”

87 For a broader examination beyond conventional child custody disputes,
see Susan L. Brooks & Dorothy E. Roberts, Social Justice and Family Court
Reform, 40 Fam. Cr1. REV. 453 (2002); Sharlee Cranston-Reimer, Reproducing
Which Nation?: White Pro-Natalism and Ontario’s Recent Fertility Treatment
Try Program, 40 TOPIA: CaN. J. CULTURAL STUD. 66 (2019); Karen S. Rotabi &
Nicole F. Bromfield, The Decline in Intercountry Adoptions and New Practices of
Global Surrogacy: Global Exploitation and Human Rights Concerns,27 AFFILIA:
FEMINIST INQUIRY IN Soc. Work 129 (2012).

88 See generally Gillian R. Chadwick, The Noncitizen Parent Trap: How
Abuse Victims Become Stuck Between Family Court and Immigration Law,71 U.
Kan. L. Rev. 621 (2022); Rachel Johnson-Farias, Uniquely Common: The Cruel
Heritage of Separating Families of Color in the United States, 14 HArv. L. & PoL'y
REv. 531 (2019); Rhona Schuz, The Relevance of Religious Law and Cultural
Considerations in International Child Abduction Disputes, 12 J.L. & Fam. STup.
453 (2010).

89 Mary Ziegler, Dobbs and the Jurisprudence of Exclusion, 55 PoLity 419,
420 (2023).
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media, and academic discourse as a problem population that re-
quires significant, and at times invasive, social intervention.”%

Thus, child custody conflict still occurs in a very rule and
outcome-based environment, not a laboratory or classroom, and
certainly, despite some good intentions, in a collaborative and
non-blame/shame environment. Trials are designed for and en-
courage combat from the lawyers on behalf of clients. For decades,
the adversarial system, by intentional design, is where family law
cases lived, with disclosure of intimate detail in a public forum,
and in an environment that may aggravate preexisting emotional,
economic, and environmental vulnerabilities. As demographic and
familial relationships globalize, increasing numbers of parents and
children have been caught up in this “sticky-web” of adversarial
forums.”!

Because of the privileged position and authority of govern-
ment agents (judges) on the ground (and as portal gatekeepers
of rights to children), formal and informal rules are applied in
practice, making the face-to-face official the “ultimate policy-
makers.”> These practices are overlaid and re-enforced by the
judicial conceptions of rights and the source of those rights. As
evidenced by Mercer, legal reasoning and history used by judges
to delimit the Convention may be co-extensive with the historical
negation of cultural autonomy and human rights. Indigenous pop-
ulations who achieved long and bitterly opposed legal rights of
self-determination and cultural autonomy, should not have those
rights negated by having to litigate under a Convention created by
various nation-states when child abduction occurs.

90 Paora Moyle & Juan Tauri, Maori, Family Group Conferencing and the
Mystifications of Restorative Justice, 11 Victims & OFFENDERs 87,87 (2016).

91  Theunis Roux, American Ideas Abroad: Comparative Implications of US
Supreme Court Decision-Making Models, 13 INT'L J. CoNsT. L. 90,98 (2015) (“The
comparative implications of this conception of the constraining capacity of law
are clear: if fidelity to law is to have any purchase as an explanation for consti-
tutional court decision-making, the court under examination would need to be
operating in a relatively mature legal tradition in which institutionalized norms
of legal reasoning have had time to develop, and where multiple decisions over
numerous years have created a sticky web of shared legal-cultural values.”).

92 Emilie Biland & Hélene Steinmetz, Are Judges Street-Level Bureaucrats?
Evidence from French and Canadian Family Courts, 42 L. & Soc. INQUIRY 298,299
(2017).
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