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Comment, From Love to Law: The
Evolution of Prenuptial Agreements
Through History

Introduction

Prenuptial agreements, once viewed by courts as undermin-
ing the sanctity of marriage, have become a recognized tool for
couples to define financial rights and obligations. This shift reflects
broader societal changes in marriage and beliefs about individual
autonomy and the legal community’s efforts to establish enforce-
able yet equitable frameworks for these agreements. A prenup is
a premarital agreement which is a legally binding contract that
couples sign before getting married. Prenups have existed since
at least the sixteenth century to alter the legal regimes for mari-
tal property and management.! The English Statute of Frauds re-
quires that prenups be in writing to be enforceable.? As prenups
have become more commonplace, they have also become more
flexible and customizable to individual relationships.?

Before the Uniform Premarital Agreement Act (UPAA), pre-
nups mostly protected the interests of the more propertied partner.*
Prenups were typically not taken seriously until the UPAA.
States have adopted the UPAA to help prenups be more enforce-
able.® Twenty-seven states have adopted the Uniform Premarital
Agreement Act (UPAA), but with specific variations.” These

1 LESLIE J. HARRIS ET AL., FAMILY LAwW 624 (6th ed. 2023).

2 SHARON THOMPSON, PRENUPTIAL AGREEMENTS AND THE PRESUMPTION OF
Free CHoIce 200 (2015).

3 Id

4 Id.

5 Id.

6 “The Uniform Premarital Agreement Act (UPAA) has been adopted in
27 states.” Linda J. Ravdin, Postmarital Conduct Affecting Validity of Premarital
Agreements, PrRac. Law., Aug. 2024, at 17.

7 Jenna Christine Colucci, Note, The “P” Word: Ohio Should Adopt the
Uniform Premarital Agreements Act to Achieve Consistency and Uniformity in the
Treatment of Prenuptial Agreements, 66 CLEV. ST. L. REv. 215,241 (2017).
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variations can include standards, flexibility, and other aspects.® Since
headlines about prenups are usually associated with celebrities,
people may assume prenups are just for the rich and powerful.” But
marriage laws seek to protect the most-propertied partner.'® As pre-
nups have become more common two groups of people are likely
to get a prenup.!! Those who are educated and have high incomes.'?
These couples typically have accumulated assets before marriage.'?
The other group likely to get a prenup are people getting married
for a second time." They do this to protect the assets from the first
marriage.” To be valid, prenups have to pass the usual contract re-
quirements.!* They must be voluntary, with consideration, and sat-
isfy the statute of frauds, and, some states have more requirements
that need to be satisfied for a prenup to be valid.”” There are three
approaches to considering the enforceability of contracts.’® There
is the Uniform Premarital Agreement Act (UPAA) approach,
the American Law Institute (ALI) approach, and the Uniform
Premarital and Marital Agreement Act (UPMAA) approach.! Part
I of this Comment consider the UPA A approach, Part II considers
the ALI approach, and Part III considers the UPMAA approach.

I. The Uniform Premarital Agreement Act
(UPAA) Approach

In 1983, there was recognition of a need for uniform standards
when determining the enforceability of premarital agreements.?

8 Id.
9 Allison A. Marston, Planning for Love: The Politics of Prenuptial
Agreements, 49 STAN. L. REv. 887, _898 (1997).
10 Gail Frommer Brod, Premarital Agreements and Gender Justice, 6 YALE
J.L. & FEMINISM 229,234 (1994).
11 Marston, supra note 9, at 898.
12 Jd. at 892.
13 Id. at 896.
14 Id. at 895.
15 I1d.
16 Jd. at 898.
17 Id.
18 Id.
19 HARRIS ET AL., supra note 1, at 624.
20 See Elizabeth Barker Brandt, The Uniform Premarital Agreements Act and
the Reality of Premarital Agreements in Idaho,33 IpaHo L. Rev. 539, 540-41 (1997).
See generally UNIF. PREMARITAL AGREEMENT AcT § 9 (UNIE. Law Comm’N 1983).
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The Uniform Premarital Agreement Act sought to establish a
standardized framework for the creation, interpretation, and en-
forcement of prenuptial agreements across jurisdictions.?! The
core principles of this approach are voluntariness, financial disclo-
sure, and fairness. The Act aimed to balance individual autonomy
with public policy concerns about equity and justice.?? This prob-
lem came from the recognition that couples can live in multiple
states throughout their marriage. The lack of a uniform standard
can leave couples with an unenforceable and invalid agreement
upon relocation.? The Uniform Premarital Agreement Act takes
the position that the parties should reach the agreement they want
and should be able to rely on the enforceability at separation or
divorce.? This sought to ensure that premarital agreements that
are properly executed in one state would still be binding and valid
in another state.? Under the UPAA a premarital agreement is
not enforceable if the party against whom enforcement is sought
proves that either (1) they did not voluntarily execute the agree-
ment or (2) the agreement was unconscionable at the time of the
execution and they did not receive adequate financial disclosure.?’
To do this the party has to show they (1) were not provided a “fair
and reasonable disclosure” of the other party’s assets and financial

21 See Why States Should Adopt UPAA, UNIE. L. CoMM'N, http://www.uni-
formlaws.org/Narrative.aspx?title=Why %20States %20Should %20Adopt %20
UPAA (last visited Nov. 15,2024).

22 Jd.

23 Jd.

24 Id.

25 Id.

26 See Jorge E. Salazar, More Than Just Paper: The Rising Popularity of
Premarital Agreements, 66 ADVOCATE 32,34 (Dec. 2023).

27 Asstated in the UPAA:

A premarital agreement is not enforceable if the party against whom

enforcement is sought proves that:(1) that party did not execute the

agreement voluntarily; or (2) the agreement was unconscionable when

it was executed and, before execution of the agreement, that party (i)

was not provided a fair and reasonable disclosure of the property or

financial obligations of the other party; (ii) did not voluntarily and

expressly waive, in writing, any right to disclosure of the property or
financial obligations of the other party beyond the disclosure provided;

and (iii) did not have, or reasonably could not have had, an adequate

knowledge of the property or financial obligations of the other party.

UNIFE. PREMARITAL AGREEMENT AcT § 6(a) (UNIE. Law Comm’N 1983).
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obligations; (2) did not “voluntarily and expressly waive, in writ-
ing any right to disclosure” of the other party’s assets or financial
obligations, (3) “did not have, or reasonably could not have had,
an adequate knowledge” of the other party’s assets or financial
obligations.?® The other party can disprove that a disclosure was
not made.? This approach does not require a substantive review
of the agreement. In other words, the UPAA is willing to enforce
an unconscionable agreement as long as the parties disclose and
satisfy all the requirements when it comes to disclosing properly.*
There is an exception to the lack of substantive review, if there is
an alimony provision.’! This approach will examine a premarital
agreement to determine at the time of enforcement whether the
terms of the agreement modify or eliminate alimony.*> Under the
UPAA, the provisions that eliminate or modify alimony would be
invalid if they cause one party to be eligible for public assistance.?
There are courts that will at least consider the advice of counsel a
factor in establishing if there was no fraud or duress.*

By focusing on voluntariness and disclosure, the UPAA
places a burden on the disadvantaged party to challenge the
agreement after its execution. Arguably, this framework dispro-
portionately favors wealthier and more legally sophisticated par-
ties who may exploit their position to enforce terms that leave
the disadvantaged party vulnerable. An example of this would be

28 Id.
29 Id.
30 [d.
31 Id.
32 Asstated in the UPAA:

If a provision of a premarital agreement modifies or eliminates spousal
support and that modification or elimination causes one party to the
agreement to be eligible for support under a program of public assis-
tance at the time of separation or marital dissolution, a court, notwith-
standing the terms of the agreement, may require the other party to
provide support to the extent necessary to avoid that eligibility.

See UNIF. PREMARITAL AGREEMENT AcT § 6(b) (UN1r. Law Comm’N 1983).

3 Id

34 See, e.g., Owen v. Owen, 759 S.E.2d 468, 472 (W. Va. 2014) (“although
advice of independent counsel at the time parties enter into a prenuptial agree-
ment helps demonstrate that there has been no fraud, duress or misrepresenta-
tion, and that the agreement was entered into knowledgeably and voluntarily,
such independent advice of counsel is not a prerequisite to enforceability”).
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the lack of mandatory requirements for independent legal coun-
sel. The UPAA is also criticized because it is silent on substantial
fairness at the time of enforcement. This approach was drafted
in 1983, and it did not anticipate the complexities of modern re-
lationships. Examples might include agreements that could be-
come inequitable over time due to unforeseen changes such as
the birth of children or significant career changes made by one
spouse. The act is also silent on assets such as intellectual prop-
erty and cryptocurrency, which leaves courts to look for terms
outside the Act.

II. The American Law Institute (ALI) Approach

Before the American Law Institute (ALI) approach, there
were public policy concerns regarding the enforcement of prenup-
tial agreements. Factors such as rising divorce rates,changes in gen-
der roles, and increased individual financial independence led to a
greater acceptance of prenuptial agreements.’ The American Law
Institute has played a significant role in finding an enforceable yet
equitable way for couples to define financial rights and obligations.
The ALI approach was introduced in 2002 through its Principles
of the Law of Family Dissolution.? The standards aim to address
procedural fairness, transparency, and substantive equity in pre-
nuptial agreements.?” This approach has three main principles and
recommendations. The first principle is procedural fairness.’® To
achieve this, there has to be a full disclosure of financial informa-
tion. ALI recommends that there be independent legal counsel to
ensure that there was informed consent.* The second principle is

35 Angela Marie Caulley, Policing the Prenup: When Love at First Sight
Deserves a Second Look,55 Am. J. Fam. L. 123 (2023).

36 AM. LAW INST. (ALI), PRINCIPLES OF THE LAW OF FAMILY
DISSOLUTION ANALYSIS AND RECOMMENDATIONS (2002), § 7.02 cmt. a.

37 Id.

38 Id.

39 Id. § 7.04(3)(c). Section 7.04(3)(c) provides:

In the case of agreements concluded without the assistance of indepen-
dent legal counsel for each party, the agreement states, in language easily
understandable by an adult of ordinary intelligence with no legal training,
(i) the nature of any rights or claims otherwise arising at dissolution
that are altered by the contract, and the nature of that altercation, and
independent counsel,
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substantive fairness, which focuses on whether agreements are un-
conscionable or create severe inequalities.*’ This approach recom-
mends that there be judicial review to balance freedom of contract
with public policy.! The third principle is the timing of execution
and the voluntariness of the parties when agreeing. The ALI ap-
proach has guidelines to mitigate those concerns.

A starting point in this approach is that the agreement must be
in writing and signed by both parties to be enforceable.** The agree-
ment must be signed voluntarily.* This means that the agreement
was signed with consent and the parties were not under duress.* A
party can show that the agreement was not signed voluntarily if it
demonstrates: (1) the parties signed the agreement thirty days or
fewer before marriage, (2) the parties were not advised to seek le-
gal advice, and (3) the parties did not have a “reasonable” amount
of time to seek legal advice.* If neither party sought out indepen-
dent legal advice then they have to disclose in the agreement that
the agreement may be altered at the time of divorce.*’” The party
who seeks the enforcement of the clause must show that they dis-
closed all their financial assets and they provided a safe-harbor

(ii) that the interests of the spouses with respect to the agreement may
be adverse.

40 Jd.

41 ]d.

42 [d. § 7.04(5). Section 7.04(5) provides:

To enforce terms that limit claims the other party would otherwise have
to compensatory payments, or to share in marital property, a party must
show that prior to the agreement’s execution the other party knew,
at least approximately, the moving party’s assets and income, or was
provided by the moving party with a written statement containing that
information. The general standard set forth in the preceding sentence is
always satisfied by a showing -prior to signing the agreement - that the
party seeking to enforce it provided the other party with a written state-
ment accurately listing (i) his or her significant assets, and their total
approximate market value; (ii) his or her approximate annual income
for each of the preceding three years; and (iii) any significant future
acquisitions, or changes in income, to which the party has a current legal
entitlement, or which the party reasonably expects to realize within
three years of the agreement’s execution.

43 Id. §7.04(1).

44 I1d. §7.04(2).

45 Id.

46 [d. § 7.04(3).

47 Id. § 7.04(3)(b).
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clause detailing income and assets.* The ALI approach has three
triggers that would allow a court to engage in a substantive re-
view of the agreement. The three triggers are: (1) a certain amount
of time has passed (this approach suggests at least ten years), (2)
the parties did not have any children at the time the prenuptial
agreement was executed, or the parties adopted a child or had a
child while married, and (3) the parties experienced a “substan-
tial change in circumstances” that they could not have anticipated
at the time of signing.** The ALI approach places greater weight
on the fairness of the result at the time of enforcement even if it
makes the result less predictable.® A court under this approach
would not enforce an agreement if enforcement would create a
“substantial injustice.”” In determining if there is a substantial in-
justice, a court would focus on what the party’s position would be
if the agreement were enforced versus what the outcome would be
if state law governed.>

III. The Uniform Premarital Agreement Act
(UPMAA) Approach

The Uniform Premarital Marital Agreement Act adopted
in 2012 takes a middle-ground relative to the UPPA and ALI
approaches; it considers common law and is rooted in contract
doctrine. The UPMAA approach also stemmed from the con-
cern that there is no uniformity in the enforcement of prenuptial
agreements.” This approach also recognizes that problems arise as
couples move to different states.”* The goals of the UPMAA are
ensuring consistency among states that adopt it, protecting both

48 d.

49 Id. § 7.05(2)(c) (“There has been a change in circumstances that has
a substantial impact on the parties or their children, but when they executed
the agreement the parties probably did not anticipate either the change or its
impact.”).

50 Barbara A. Atwood & Brian H. Bix, A New Uniform Law for Premarital
and Marital Agreements, 46 Fam. L.Q. 313,330 (2012).

51 See ALI Principles, supra note 36, § 7.05(3).

52 Jd.

53 See Premarital and Marital Agreements Act, UNIF. L. CoMMISSION, http://
www.uniformlaws.org/Act.aspx?title=Premarital %20and %20Marital %20
Agreements %20Act (last visited Nov. 17,2024).

sS4 ]d.



714 Journal of the American Academy of Matrimonial Lawyers

parties from coercion or unfair agreements, encouraging clarity
and precision in drafting agreements, and addressing the changes
in societal attitudes towards marriage and divorce since the
1980s.>> Unlike the UPA, the UPMAA addresses both prenuptial
and postnuptial agreements and reflects understanding that both
of these types of contracts are increasingly used.’ The agreement
must be in writing and signed by both parties.”” Execution must be
voluntary.”® This approach is explicit in forbidding agreements that
were made under duress, coercion, or undue influence.’® No addi-
tional consideration is required beyond the act of marriage itself.
Both parties must provide a “fair and reasonable” disclosure of
assets, liabilities, and income unless expressly waived. Inadequate
disclosure is a key factor in invalidating agreements.”® The
UPMAA uses a two-pronged approach when addressing whether
there was unconscionability. It asks whether the agreement was
unconscionable when executed and whether the terms would be
unfairly one-sided at the time of enforcement due to unforeseen
circumstances.® This ensures that agreements remain reasonable
and fair over time.®? Provisions related to spousal support can be
unenforceable if they leave one party destitute or dependent on
public assistance.®® Agreements affecting child support or custody
are prohibited, purposely leaving it up to the courts to protect the
best interests of the child.**

Under this approach an agreement is unenforceable if the
party against whom enforcement is sought proves: (1) the party

55 Id.

56 Compare UNIF. PREMARITAL AGREEMENT AcT § 6 (UNIE. Law ComMM'N
1983), with UNIF. PREMARITAL AND MARITAL AGREEMENTS AcT § 9 (UNIE. Law
Comm’N 2012).

57 UNIF. PREMARITAL AND MARITAL AGREEMENTS AcT § 9(a)(1) (UNIr. Law
Comm’N 2012).

58 Id.

59 Id.

60 Id. § 9(a)(4).

61 Terry Care, Why States Should Adopt SB 247: Uniform Premarital
and Marital Agreement Act, at 1, https://www.leg.state.nv.us/ App/NELIS/REL/
77th2013/ExhibitDocument/OpenExhibitDocument?exhibitld=4237&file-
DownloadName=Why %20States %20Should %20Adopt-Terry %20Care-SB %20
247.pdf (last visited Nov. 17,2024).

62 Id.

63 Id.

64 Jd.
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did not voluntarily sign or consent was given under duress,
(2) the party did not have access to independent counsel, (3) if the
party did not have access to legal counsel, the agreement did not
include a notice of waiver of rights or a plain language explanation
of the rights and/or if obligations are being waived or modified,
or (4) the party did not receive adequate disclosure of the other
party’s finances or assets.® A court can refuse to enforce a term of
a premarital agreement if the party against whom enforcement is
sought proves either that the term was unconscionable when the
agreement was signed or the enforcement of the term would result
in a “substantial hardship” for a party due to a “material change in
circumstances arising after the agreement was signed.”%

By creating a consistent standard, this approach reduces the
likelihood of different rulings in different states. The detailed re-
quirements for voluntariness, disclosure, and unconscionability
make the drafting process more transparent. This act addresses
unforeseen changes which allows the courts to assess fairness both
at the time of execution and enforcement. Although the UPMAA
has strengths, there are still some aspects to it that have been crit-
icized. Not all states have adopted this approach leading to con-
tinued inconsistency.”’ Critics argue that the safeguards in this
approach are still not enough to protect vulnerable parties from
being exploited.®® Others argue that the unconscionability provi-
sion gives judges too much latitude which undermines contractual
certainty.”

IV. State Approaches to Prenuptial Agreements

States have chosen how they approach prenuptial agreements.
There are some similarities and differences as to how these states
have approached prenuptial agreements. The following are the ap-
proaches some states have taken.

65  UNIF. PREMARITAL AND MARITAL AGREEMENTS AcT § 9(a)(1) (UNIE. LAw
Comm’N 2012).

66 Unif. Premarital and Marital Agreements Act § 9(f)(2) (Unif. Law
Comm’n 2012).

67  See generally ALI Principles, supra note 36, § 7.05; UNIF. PREMARITAL
AGREEMENT AcT § 6 (UNIE Law ComM’N 1983); UNIF. PREMARITAL AND MARITAL
AGREEMENTS AcT § 9 (UNIE. Law Comm’N 2012).

68 Brandt, supra note 20.

69 Jd.
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District of Columbia

The statute that governs prenuptial agreements in the District
of Columbia is D.C. Code § 46-401. Prenups are allowed for domes-
tic partners.”’ This means that same-sex or opposite-sex couples
are allowed to get a prenup. In the District of Columbia, prenuptial
agreements are legal contracts created to outline how assets, debt,
and other financial matters will be handled in the case of divorce,
separation, or death. They are enforceable if certain requirements
are met. The agreements must be voluntary.”! Both parties must
agree voluntarily, without any coercion or duress.”> There must be
full disclosure.”> Both parties must provide fair and reasonable
disclosure of their assets, liabilities, and other financial circum-
stances.” The terms have to be fair and reasonable at the time it is
signed and not deemed unconscionable. This means the agreement
cannot be extremely unfair or one-sided. A prenuptial agreement
must be in writing and signed by both parties. Oral agreements are
not enforceable. While legal counsel is not required, it is highly
recommended that both parties seek independent legal counsel
to ensure that they understand the agreement and are giving in-
formed consent. If one party does not have legal representation, it
could affect whether an agreement is enforced or not.

Prenuptial agreements are generally enforceable in the
District of Columbia unless they contain provisions that are illegal
or against public policy. These provisions could be waiving child
support or violating other protected provisions.” If the terms of
the agreement are disputed, a court will review the agreement to
see if it is fair, voluntary, and based on full financial disclosure.
A prenuptial agreement could address property division (how assets
and debts will be divided in case of divorce), alimony (whether
one spouse will receive spousal support and if so, how much),
estate planning (how assets will be handled after death), debts
(who will be responsible for debts acquired before or during the
marriage).”® A prenuptial agreement can be modified or revoked

70 D.C. CopE § 46-401 (Supp. 2023).
71 D.C. CopE § 46-502 (1996).

7 Id.

73 Id. § 46-506.

7 Id,

75 Id. § 46-502.

76 Id.
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after marriage through a written agreement signed by both par-
ties.”” Postnuptial agreements are also enforceable in the District
of Columbia with the same requirements for disclosure, fairness,
and voluntary consent.”

Arizona

Prenuptial agreements are governed by the Arizona Uniform
Premarital Agreement Act (UPAA). It is codified in the Arizona
Revised Statutes §8§ 25-201 to 25-205. The agreement must be vol-
untary.” Both parties must enter the agreement willingly, without
coercion, undue influence, or duress.® If there is evidence of pres-
sure to sign the agreement then there is a possibility the agree-
ment could be found unenforceable.®! The agreement must be
written and signed by both parties.®> Under Arizona law, verbal
agreements are not enforceable.®* There must be full disclosure.®
Before the agreement is signed, both parties must fully disclose
their financial situation, including assets, debts, and income.® If
relevant information is not disclosed, then the agreement can be
found to be invalid.’® The agreement must be fair and reasonable
at the time of signing the agreement.’” An agreement can favor
one party but it cannot be so one-sided that it would be found
unconscionable.®® Legal counsel is not required. If the legal condi-
tions are not met then a court may declare an agreement partially
or wholly unenforceable. Arizona is a community property state.®
This means that assets and debts acquired during the marriage are
generally considered jointly owned.® This can be overridden by a

77 Id.

78 Id. § 46-505.

79 Ariz. REv. STAT. ANN. § 25-201 (2024).
80 Jd.

81 Jd.

82 Id.

83 Id. § 25-202.

84 Id. §25-201.

85 Jd.

86 [d.

87 Id.

88 Id.

89 ARIZ. REV. STAT. ANN. § 25-211 (2024).
90 Id.
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prenuptial agreement if couples decide to depart from the default
rule and address how property and finances are handled.

The prenuptial agreements can address the division of prop-
erty (specify how property is to be divided in the event of divorce
or separation), spousal maintenance (also known as alimony—
whether one party will pay spousal support and if so the amount
and duration), debts (determine responsibility for debts incurred
before and after marriage), business interests (protection of busi-
ness ownership brought into a marriage), and estate planning (de-
fine inheritance rights and other estate planning matters).’! There
are some limitations in Arizona of what can be included in a pre-
nuptial agreement. A prenuptial agreement cannot decide matters
related to child support or custody.”? These issues will be deter-
mined by a court based on the children’s interests at the time of
separation or divorce.”? If the agreement is found to be excessively
unfair or was signed under unfair circumstances (such as incom-
plete disclosure), a court could refuse to enforce it.* A prenuptial
agreement can be modified or revoked after marriage if both par-
ties agree in writing.”

Arkansas

In Arkansas, prenuptial agreements are legally governed by
the Uniform Premarital Agreement Act (UPAA). It is codified in
Arkansas Code Annotated §§ 9-11-401 to 9-11-409. Both parties
must agree willingly.” Coercion, undue influence, or duress could
invalidate the agreement.” The prenuptial agreement must be in
writing and signed by both parties.”® Verbal agreements are not
enforceable. Both parties must provide a fair and full disclosure of
their financial circumstances, including assets, debts, and income.”
If one party withholds financial information, the agreement could

91 [d. § 25-203.

92 Id.

93 Id.

94 Id.

95 Id. § 25-204.

96 Ark. CopE ANN. § 9-11-402 (2023).
97 Id.

98 Id.

99 Id. § 9-11-406.
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be invalidated.'” The agreement must not be unconscionable,
meaning it cannot be grossly unfair at the signing or at enforce-
ment.'! A court may scrutinize the terms to make sure they are
not excessively one-sided.!??

The prenuptial agreement can cover division of property
(cover how assets and debts will be divided in the event of divorce
or separation), spousal support (also known as alimony; whether
one spouse will pay spousal maintenance, and if so, how much),
debt responsibility (allocation of debts incurred before or during
the marriage), business interests (protection of business assets or
interests owned before the marriage), estate planning (designation
of inheritance rights or exclusions).!® There are limitations to what
can be included in a prenuptial agreement in Arkansas. One of the
limitations is child support and custody.!®* A prenuptial agreement
cannot address or limit child support, custody, or visitation rights.
A court determines these matters based on the best interest of
the child. Another limitation is illegal or unconscionable terms.!%
Provisions that are illegal or heavily unfair may render the prenup-
tial agreement unenforceable.!® Arkansas is an equitable distribu-
tion state, meaning that in the absence of a prenuptial agreement,
marital assets are divided fairly but not necessarily equally in the
event of a divorce.!”” In Arkansas, a prenuptial agreement can be
modified or revoked if both parties agree to it in writing.!%

California

In California, prenuptial agreements are governed by the
California Uniform Premarital Agreement Act (UPAA), codified
in California Family Code §§ 1610-1617. Both parties must sign the
agreement willingly.'” Any evidence of coercion, undue influence,

100 I4.

101 4

102 1d.

103 Jd. § 9-11-403.

104 4.

105 Jd.

106 [d.

107 Id. § 9-11-402.

108 Id. § 9-11-405.

109 CaL. Fam. CopEk § 1611 (2023).
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or duress can make the agreement invalid.!"® Both parties must
provide full and fair disclosure of their financial circumstances,
including assets, debts, income, and liabilities before signing the
agreement.!!'" California requires that both parties have access to
independent legal counsel or explicitly waive this right in writ-
ing.'"? If one party does not have legal representation, they must
be fully informed of the terms and voluntarily waive their right to
an attorney.!? California requires at least seven days between the
presentation of the prenuptial agreement and its signing to ensure
neither party feels rushed or pressured.!# The terms of the agree-
ment must be fair and not unconscionable at the time of enforce-
ment.!"> Courts will review the agreement to ensure that it does
not disproportionately favor one party.!®

A prenuptial agreement in California can address the division
of property (how community and separate property will be divided
in case of divorce or separation), spousal support (include terms
about waiving or limiting spousal support), debt responsibility
(clarify responsibility for debts acquired before or during the mar-
riage), business interests (protect business assets or income gener-
ated during the marriage), estate planning (designate inheritance
rights, trusts, or other estate planning considerations).!'” A prenup-
tial agreement in California cannot dictate child support, custody,
or visitation arrangements.''® These matters are determined by the
court based on the child’s best interests. Provisions that are exces-
sively unfair or would leave one party financially destitute may be
struck down by a court.'”” Any terms that violate state or federal
law are unenforceable.””® A provision covering spousal support
can be included in a prenuptial agreement but is subject to heavy
scrutiny and may be invalidated if it is deemed unfair or one-sided

110 Id. § 1614.
111 [4.
112 4.
113 J4.
114 4.
115 [ 4.
116 I,
17 Id. § 1612.
118 [,
119 [d.
120 [ .
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at the time of enforcement.”?! California is a community property
state, which means that absent a prenuptial agreement assets and
debts acquired during the marriage are typically divided upon di-
vorce. A prenuptial agreement in California can be amended or
revoked after marriage through a written agreement signed by
both parties.!?

Colorado

Prenuptial agreements are governed by the Colorado
Uniform Premarital and Marital Agreements Act, codified un-
der the Colorado Revised Statutes § 14-2-301 to § 14-2-313. Both
parties must agree voluntarily.'?® Evidence showing otherwise can
make an agreement be deemed invalid.’>* Prenuptial agreements
must be in writing and signed by both parties to be enforceable.'?
Under Colorado law, verbal agreements are not valid.'? Both par-
ties must provide fair and reasonable disclosure of their financial
circumstances, including assets, liabilities, income, and debts.'?’
Failure to disclose relevant financial information can render the
agreement unenforceable. The terms of the agreement must be
fair and reasonable.!?® A court may refuse to enforce a prenuptial
agreement that is excessively one-sided or unconscionable.!? The
agreement must be executed before the wedding to avoid claims
of undue pressure or lack of time to review.!* A prenuptial agree-
ment can address property division, spousal maintenance, debts,
business interests, and estate planning. If there is a waiver of spou-
sal maintenance, then the waiver cannot be unconscionable at
the time of enforcement.3! A prenuptial agreement cannot have
child-related matters, unfair or unconscionable terms, or public

121 14
122 CaL. Fam. CopeE § 1614 (2023).

123 CoLo. REV. STAT. § 14-2-309 (2023).
124 Id. § 14-2-306.

125 Id. § 14-2-310.

126 Jd. § 14-2-309.

127 14,

128 4.

129 Jd.

130 Jd.

131 14,
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policy violations.!*> Public policy violations can include encourag-
ing divorce or illegal activities.'??

Colorado is an equitable distribution state, meaning that if
there is no prenuptial agreement, marital property is divided fairly
but that may not necessarily be equally at divorce.’** Separate
property (property owned before the marriage, gifts, or inheri-
tances) typically remains with its original owner, unless it has been
commingled with marital assets.'>> A prenuptial agreement can
provide clarity by defining how property will be classified and di-
vided. A prenuptial agreement can be modified or revoked but any
changes must be in writing, signed by both parties, and follow the
same formalities as the original agreement.!?

Connecticut

In Connecticut prenuptial agreements are governed by the
Connecticut Premarital Agreement Act,codified in the Connecticut
General Statutes §§ 46b-36a to 46b-36j. The key requirements for
prenuptial agreements are: both parties must sign the agreement
willingly, they must be in writing and signed by both parties to be
legally binding, there must full and fair disclosure of their financial
circumstances, and the agreement must be reasonable and fair.'¥’
Prenuptial agreements can cover division of property, spousal sup-
port, debts, business interests, and estate planning.!* For a prenup-
tial agreement to be enforceable, it must have been executed with
adequate time for review and understanding.!®

Prenuptial agreements can be modified or revoked after mar-
riage if both parties agree to it in writing.!** Absent a prenuptial
agreement, Connecticut follows the equitable distribution system

132 Id. § 14-2-310.

133 Jd.

134 Jd. § 14-2-302.

135 Jd.

136 Jd.

137 ConN. GEN. STAT. § 46b-36a (1995).
138 [d. § 46b-36d.

139 Jd. § 46b-36g.

140 Id. § 46b-36f.



Vol. 37 2025 From Love to Law 723

for dividing marital property after a divorce.'*! Marital property
will be divided fairly although not necessarily equal.!*?

Delaware

In Delaware, prenuptial agreements are recognized and gov-
erned by general contract principles and Delaware Code Title 13,
Chapter 1, Section 301. The key requirements are that both par-
ties must agree voluntarily, the prenuptial agreement must be in
writing and both parties must sign, and there has to be full and
accurate financial disclosure and fair and reasonable terms.'** A
prenuptial agreement can cover the division of property, spousal
support, debt allocation, business interests, and estate planning.'*
Although spousal support can be specified or waived, a court may
scrutinize provisions that leave one party in financial hardship.'*
A prenup cannot include child support and custody, unfair or un-
conscionable terms (determined at the time of enforcement), or
public policy violations.!4¢

The prenuptial agreements can be amended or revoked after
marriage but any changes must be made in writing and signed by
both parties.”” Absent a prenuptial agreement, Delaware will fol-
low the equitable distribution model for dividing property during
a divorce.*® Assets and debts are divided fairly although that may
not be equally.

Florida

The Uniform Premarital Agreement Act (UPAA) approach
is followed in Florida. It is codified in Florida Statutes §§ 61.079.
These agreements allow engaged couples to establish rules about
property division, spousal support, and financial responsibilities
before the marriage.'* The key requirements are that the parties

141 Jd. § 46b-36.

142 1d.

143 DEeL. CobpE ANN. tit. 13, § 322 (2023).
144 [d. tit. 13, § 323.

145 [d. tit. 13, § 326.

146 [d. tit. 13, § 323.

147 Id. tit. 13, § 325.

148 [d. tit. 13, § 311

149 FLA. StAT. § 61.079(4)(a) (2018).
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must agree voluntarily, the agreement must be written and signed
by both parties, there must be a full financial disclosure, and the
agreement must be fair and reasonable at the time of enforce-
ment."”® The parties are not required to seek independent legal
counsel. A verbal agreement is not valid.'!

A prenuptial agreement is not allowed to address child sup-
port or custody, have public policy violations, or contain unfair
or unconscionable terms.'s2 Terms that are the result or coercion,
fraud, or duress or that are excessively one-sided or would leave
a party destitute may be struck down.'>? Florida is an equitable
distribution state so marital property is divided fairly but not nec-
essarily equally in case of a divorce without a prenuptial agree-
ment.”> Prenuptial agreements can be modified or revoked after
marriage if both parties agree in writing.!>

Hawaii

In Hawaii, prenuptial agreements are governed by the
Uniform Premarital Agreement Act, codified in Hawaii Revised
Statutes § 572D-1 to § 572D-11. The key requirements for a pre-
nuptial agreement include that it has to be entered into voluntarily,
written, and signed by both parties, provide a full financial disclo-
sure, and the terms have to be fair and reasonable.'** Prenuptial
agreements can cover the division of property, spousal support,
debt allocation, business interests, and estate planning.'>’

Prenuptial agreements cannot cover child support and
custody."”® These matters are decided by the court based on the
child’s best interests. The prenuptial agreement cannot include any
provisions that are public policy violations."” Terms that are ex-
cessively one-sided or leave one party in severe financial hardship

150 [d. § 61.079(7).

151 4.

152 Id. § 61.079(4)(b).

153 14,

154 FLA. STAT. § 61.077 (2018).

155 Id. § 61.079(6).

156 Haw. REV. STAT. § 572D-6 (2023).
157 [d.§ 572D-3.

158 Id. § 572D-6.

159 1d.
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may not be enforced by a court.’ In the absence of a prenuptial
agreement, Hawaii is an equitable distribution state.'o! This means
that the court will divide assets fairly but not necessarily equally.
Prenuptial agreements in Hawaii can be revoked or modified if
both parties agree to it in writing.!6?

Idaho

In Idaho, prenuptial agreements are governed by the
Uniform Premarital Agreement Act (UPAA), codified in Idaho
Code §§ 32-921 to 32-924. The essential requirements for a pre-
nuptial agreement are voluntariness, the agreement must be in
writing and signed by both parties, full financial disclosure, and
fair and reasonable terms.!%* In Idaho, prenuptial agreements can
cover the division of property, spousal support, debts, business in-
terests, and inheritance rights.!¢*

Prenuptial agreements cannot contain provisions regarding
child support, custody, or visitation rights. They also cannot con-
tain unfair or unconscionable terms or terms that would violate
public policy.!®> Courts could refuse to enforce a prenuptial agree-
ment if it was signed under duress or coercion, significant financial
information was withheld, or if the agreement’s terms were grossly
unfair at enforcement.!®® Idaho is a community property state,
meaning that in the absence of a prenuptial agreement, marital
assets and debts are generally divided equally during a divorce.!¢”
A prenuptial agreement can be modified or revoked if both parties
agree to it in writing.'%

Illinois

Prenuptial agreements in Illinois are governed by the Illinois
Uniform Premarital Agreement Act (IUPAA). This is codified in

160 I .

161 [d. § 580-12.

162 [d. § 572D-5.

163 Ipano CopE § 32-925 (1995).
164 Id. § 32-923.

165 [d. § 32-925.

166 I .

167 [d. § 32-906.

168 Id. Ipano CoDE § 32-924.
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750 ILS 10/1 to 10/11. Prenuptial agreement have to be voluntary,
written and signed by both parties, provide full financial disclosure,
and fair and reasonable terms.!® Prenuptial agreements can cover
division of property, spousal support, debt allocation, business in-
terests, and estate planning.'”

Child support and custody, public policy violations, and unfair
or unconscionable terms cannot be included in a prenuptial agree-
ment.””! A prenuptial agreement can be amended or revoked after
marriage if both parties agree in writing."”? Illinois is an equita-
ble distribution state so in the absence of a prenuptial agreement,
marital property is divided fairly but not necessarily equally in a
divorce.!”

Indiana

Prenuptial agreements are governed by the Uniform
Premarital Agreement Act (UPAA) codified in Indiana Code
Title 31, Article 11, Chapter 3. The key requirements for a prenup-
tial agreement are that both parties must agree voluntarily, and the
agreement must be written and signed, with full disclosure, and fair
and reasonable terms at the time of signing and enforcement.'”’* A
prenuptial agreement can include provisions regarding the divi-
sion of property, alimony, debt allocation, business interests, and
estate planning.'”™

A prenuptial agreement cannot include provisions regarding
child support or custody, provisions that violate public policy or
state law, or unfair or unconscionable terms.'” Indiana is an eq-
uitable distribution state so in the absence of a prenuptial agree-
ment, assets will be divided fairly but not equally.'”” A prenuptial
agreement can be amended or revoked after marriage but it must
be done in writing and signed by both parties.'”®

169 750 ILL. Comp. STAT. 10/7 (2023).
170750 ILL. Comp. STAT. 10/4 (2023).
171 1d.

172750 TrL. Comp. StAT. 10/6 (2023).
173 750 ILL. ComP. STAT. 5/503 (2023).
174 Inp. CoDE § 31-11-3-8 (1997).

175 Id. § 31-11-3-5.

176 [d.

177 Inp. CoDE § 31-15-7-5 (2023).

178 Inp. CopE § 31-11-3-7 (1997).
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Kansas

In Kansas, prenuptial agreements are governed by the Kansas
Premarital Agreement Act (KUPAA), which is codified in Kansas
Statutes Annotated § 23-2401 to 23-241. Both parties must volun-
tarily sign the agreement.'” Coercion, fraud, or duress could make
the agreement invalid.'® Prenuptial agreements must be in writing
and signed by both parties.’®! Verbal agreements are not enforce-
able.!’$? Both parties must fully disclose their financial situation,
including assets, debts, and income.'®® Failure to disclose material
financial information can render the agreement unenforceable.!$*
The terms must be fair and reasonable at the time of signing, and
they must not be unconscionable when enforced.'s> Kansas courts
will not enforce an agreement that would leave one party desti-
tute or otherwise unfairly disadvantaged.'s® Prenuptial agreements
can include provisions regarding the division of property, spou-
sal support, debt responsibility, business interests, and inheritance
rights.'s7

Prenuptial agreements cannot address child support, custody,
or visitation rights.’® These issues are decided by the court based
on the best interests of the child. Provisions that violate public pol-
icy or state law, including those that are deemed unconscionable or
unfair, will be unenforceable.'®® Kansas is an equitable distribution
state meaning that in case of a divorce marital property is divided
fairly but not necessarily equally. A prenuptial agreement allows
couples to override this default rule.”® A prenuptial agreement
can be modified or revoked after marriage. However, any modifi-
cations must be made in writing and signed by both parties.!”!

179 KAN. StaT. ANN. § 23-2403 (2023).
180 Jd. § 23-2407.

181 Jd.

182 [d.

183 [d.

184 JId.

185 Jd.

186 [d.

187 Id. § 23-2404.

188 [d.

189 [d.

190 KAN. STAT. ANN. § 23-2711 (2012).
191 KAN. STAT. ANN. § 23-2406 (2023).
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Maine

In Maine, prenuptial agreements are governed by the Maine
Uniform Premarital Agreement Act, codified in Title 19-A,
§ 610 of the Maine Revised Statutes. Both parties must agree
voluntarily.’> The prenuptial agreements must be in writing and
signed by both parties.””® In Maine, verbal agreements are not
enforceable. Both parties must fully disclose their financial sit-
uation, including assets, debts, and income."* If a party fails to
disclose significant information, that can render the agreement
unenforceable.'”” The terms must be fair and reasonable at the
time they are executed and at the time of enforcement.'”® A pre-
nuptial agreement can cover the division of property, alimony,
debt allocation, business interests, and estate planning.!?’

A prenuptial agreement cannot dictate child support and cus-
tody. Any provision that violates public policy or is deemed illegal
by state law is unenforceable.!”® Provisions that would leave one
party destitute or in severe financial hardship may not be upheld.!*
An agreement may not be enforced by a court if it was signed un-
der duress or coercion, did not include full financial disclosure, or
contains grossly unfair or unconscionable terms.??° Maine is an eq-
uitable distribution state.?’! In the event of a divorce, marital prop-
erty will be divided fairly but not necessarily equally if there is
no prenuptial agreement to override this. A prenuptial agreement
can be modified or revoked after marriage if both parties agree in
writing to the changes.??

Montana

Prenuptial agreements are governed by the Montana Uniform
Premarital Agreement Act (MUPPA), codified in Montana Code

192 ME. REV. STAT. ANN. tit. 19-A, § 608 (2024).
193 Id. § 603.
194 [d. § 608.
195 J4.

196 Jd.

197 Id. § 604.
198 Jd.

199 74

200 1d. § 608.
201 [d. § 953.
202 [d. § 607.



Vol. 37 2025 From Love to Law 729

Annotated Title 40, Chapter 2, Part 6. A prenuptial agreement
must be entered into voluntarily, written, and signed, and provide
full financial disclosure, and fair and reasonable terms at the time
of execution and at the time of enforcement.?”® In Montana, a pre-
nuptial agreement can cover the division of property, alimony,
debt allocation, business interests, and estate planning.?

A prenuptial agreement cannot determine child support, cus-
tody, or visitation arrangements.?” These decisions are made by the
court based on the best interests of the child. A prenuptial agree-
ment cannot violate public policy or state law.2% There cannot be
any unfair or unconscionable terms.?”” Montana follows equitable
distribution principles for dividing marital property.? This means
that in the absence of a prenuptial agreement, property will be di-
vided fairly, but not necessarily equally, in the event of divorce. A
prenuptial agreement can be modified or revoked after marriage
if both parties agree to the changes in writing.?”

Nebraska

In Nebraska, prenuptial agreements are governed by the
Uniform Premarital Agreement Act. This is codified in Nebraska
Revised Statutes § 42-1001 through § 42-1011. These agreements
allow couples to establish rules regarding property division, fi-
nances, and other matters before marriage to provide clarity and
protection in the event of divorce, separation, or death. Both par-
ties must agree voluntarily without coercion, fraud, or duress.?!? If
one party was pressured into signing, the agreement may be in-
validated. A prenuptial agreement must be in writing and signed
by both parties to be enforceable.?!! Both parties must provide a
fair and reasonable financial disclosure of their assets, liabilities,
income, and debts.2'2 The terms must be fair and reasonable at

203 MonT. CoDE ANN. § 40-2-608 (1987).
204 Jd. § 40-2-605.

205 Jd.

206 Jd.

207 Id. § 40-2-608.

208 Id. § 40-4-202.

209 Id. § 40-2-607.

210 NEB. REV. STAT. § 42-1006 (2024).

211 Jd. § 42-1003.

212 Jd. § 42-1006.
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the time of signing and at the time of enforcement.?’* A prenup
in Nebraska can cover property division, alimony, debts, business
interests, and inheritance rights.?!4

Child-related matters cannot be determined in a prenuptial
agreement.?> A prenuptial agreement also cannot include terms
that are deemed unconscionable or grossly unfair at the time of
signing or enforcement.”’® Provisions that violate Nebraska law
or public policy, such as those encouraging divorce or involving
illegal activities, will not be enforceable.?’” Nebraska is an equi-
table distribution state in which marital property is divided fairly
although not necessarily equally, in the event of divorce absent a
prenuptial agreement.?'8 A prenuptial agreement in Nebraska can
be modified or revoked after marriage but any changes must be in
writing, signed by both parties, and follow the same formalities as
the original agreement.?"”

Nevada

Prenuptial agreements are governed by the Uniform
Premarital Agreement Act (UPAA), which is codified in Nevada
Revised Statutes Chapter 123A. Both parties must voluntarily
agree.”” Prenuptial agreements must be in writing and signed by
both parties.??! Both parties must fully disclose their financial situ-
ation.??? The terms of the agreement must be fair and reasonable at
the time the agreement is executed and at the time it is enforced.??
Prenuptial agreements can cover a wide variety of financial and
property-related matters.??*

In Nevada, prenuptial agreements cannot cover child support
and custody. They also cannot include any public policy violations or

213 [4.

214 Jd. § 42-1004.
215 4.

216 Id. § 42-1006.
217 Id. § 42-1004.
218 [d. § 42-366.

219 Jd. § 42-1006.
220 NEv. REV. STAT. ch. 123A.080 (1989).
221 [d.ch.123A.040.
222 [d. ch. 123A.080.
223 Jd.

224 [d. ch. 123A.050.
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unfair terms.?® A court may refuse to enforce the agreement if it was
signed under duress, financial disclosure was not made by one or both
parties, or the agreement is found to be grossly unfair.¢ Nevada is a
community property state meaning that in the absence of a prenup-
tial agreement, property acquired during the marriage is generally
considered jointly owned and is subject to equal division.??’” A pre-
nuptial agreement can be modified or revoked, but any amendment
must be in writing, with the consent and signature of both parties.??

New Mexico

In New Mexico, prenuptial agreements are governed by the
Uniform Premarital Agreement Act (UPAA), which is codified in
New Mexico Statutes 40-3A-1 to 40-3A-9. Prenuptial agreements
can address division of property, spousal support, debt allocation,
business interests, and estate planning.”” Prenuptial agreements
cannot dictate child custody or child support provisions.?’ Any
provision that violates New Mexico law or public policy will be un-
enforceable.?! If the terms of the prenuptial agreement leave one
party in extreme financial hardship or are otherwise grossly unfair,
a court may refuse to enforce them.??> New Mexico is a commu-
nity property state so in the absence of a prenuptial agreement,
assets acquired throughout the marriage will be considered jointly
owned so it will be divided equally.?®* A prenuptial agreement can
be modified or revoked after marriage, but any changes must be
made in writing, signed by both parties, and executed voluntarily.?3*

North Carolina

Prenuptial agreements are governed by the North Carolina
Uniform Premarital Agreement Act, codified in North Carolina

225 Jd.

226 4.

227 Id. ch.123.220.

228 I

229 NEw. MEX. REV. STAT., ch. 40 -3A-1 (1995).
230 Jd.

231 Jd.

232 Id. § 40-3A-7.

233 Id. § 40-4-7.

234 Id. § 40-3A-6.
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General Statutes Chapter 52B. The agreement must follow the
same formalities listed in the Uniform Premarital Agreement Act.
Prenuptial agreements can define how property will be divided in
the event of divorce or death.?®> They can also set terms, waive
spousal support, and determine the responsibility for debts in-
curred before or during the marriage.?* In addition, they can cover
business assets and estate planning.?*” North Carolina is an equi-
table distribution state.?®® Property acquired before a marriage is
generally considered separate property.>® In the event of a divorce,
if there is no prenuptial agreement, the property will be divided
fairly but that might not be equally.?* A prenuptial agreement can
be modified or revoked, but the changes must be made in writing,
made voluntarily, and signed by both parties.?*!

North Dakota

The North Dakota Uniform Premarital Agreement Act
(UPAA),codified in North Dakota Century Code Title 14, Chapter
14-03, governs prenuptial agreements. It has the same formalities
as the Uniform Premarital Act. Prenuptial agreements can ad-
dress a wide variety of financial and property-related matters.?*
To be enforceable a prenuptial agreement must be entered into
voluntarily, provide full financial disclosure, and the terms must be
fair and reasonable at the time of execution and enforcement.?*?
A court may refuse to enforce the agreement if it was signed un-
der duress, financial disclosure was incomplete, or the terms are
grossly unfair.?* The default rule in case of divorce is equitable dis-
tribution: that marital property is to be split fairly but it does not
have to be divided equally.?*> A prenuptial agreement allows cou-
ples to bypass this rule. In North Dakota, a prenuptial agreement

235 N.C. GEN. STAT. ch. 52B-4 (1987).
236 Id.

237 Jd.

238 N.C. GEN. STAT. ch. 50-20 (2023).
239 14

240 4.

241 N.C. GEN. STAT. ch. 52B-6 (1987).
242 N.D. CenT. CoDE § 14-03-01 (2013).
243 Id. § 14-03-08.

244 Id. § 14-03-09.

245 N.D. Cent. CoDE § 14-05-24 (2022)
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can be modified or revoked, if any changes or revocation are made
in writing and signed by both parties.?*

Oregon

Oregon follows the same approach as the Uniform
Premarital Agreement Act. This is codified in Oregon Revised
Statutes Chapter 108.700 to 108.730. Both parties must agree
voluntarily and provide full disclosure, and the terms must be
fair and reasonable.?’ Prenuptial agreements can address a wide
range of matters including division of property and alimony.?*$ A
prenuptial agreement cannot address child support, custody, or
visitation.?® These matters are decided by a court. The agreement
also cannot have terms that are heavily one-sided or have any
terms that would violate Oregon law or public policy.>>° Oregon
is an equitable distribution state, so if there is no prenuptial
agreement, marital assets will be divided fairly although not nec-
essarily equally.»! A prenuptial agreement can be amended or
revoked as long as the two parties are doing it voluntarily and
have a signed written agreement.??

Rhode Island

In, Rhode Island, prenuptial agreements are governed by
the Rhode Island Premarital Agreement Act. This is codified
in the Rhode Island General Laws § 15-17. Both parties must
agree voluntarily, and evidence showing otherwise could render
the prenuptial agreement unenforceable.>>® Prenuptial agree-
ments must be in writing and signed by both parties.>* Both
parties must provide full financial disclosure.?*> The terms of the
prenuptial agreement must be fair and reasonable at the time

246 [

247 ORr. REv. StaT. § 108.725 (2023).
248 Id. § 108.710.

249 Id. § 108.725.

250 Jd.

251 Id. § 107.105(1)(f).

252 Jd. § 108.720.

253 R.I GEN. Laws § 15-17-6 (2023).
254 Id. § 15-17-2.

255 Id. § 15-17-6.
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of signing.?® Prenuptial agreements can cover the division of
property, alimony, debt allocation, business interests, and estate
planning. 27

A prenuptial agreement cannot address child support or
custody, violate public policy, or have unconscionable terms.?® A
court could refuse to enforce a prenuptial agreement if one party
was coerced into signing the agreement, there was incomplete or
misleading information disclosed regarding finances, or the terms
were so unfair that one party would face hardship at the time of
signing.’ If there is no prenuptial agreement, marital property will
be divided fairly although not necessarily equally because Rhode
Island follows equitable distribution principles.2®

South Dakota

South Dakota follows the Uniform Premarital Agreement
Act approach. This is codified in the South Dakota Codified Laws
Chapter 25-2. Both parties must agree voluntarily.?' The agree-
ment must be in writing and signed.?®> There must be a full finan-
cial disclosure by both parties.?®* Prenuptial agreements can cover
a wide variety of financial and property-related issues.?%*

A prenuptial agreement cannot dictate any matters related
to child support or custody.® The terms cannot be unfair or un-
conscionable.?® There cannot be any provision that would violate
state law or public policy.?’ In the absence of a prenuptial agree-
ment, marital property will be divided fairly although it may not
be an equal division.?®

256 Jd.
257 Id. § 15-17-3.

258 Jd.

259 Id. § 15-17-6.

260 [d. § 15-5-16.1.

261 S.D. CopIFIED Laws § 25-2-21 (1989).
262 Jd. § 25-2-17.

263 Jd. §25-2-21.

204 Id. § 25-2-18.

265 [d.

266 Jd. § 25-2-21.

267 Id. § 25-2-18.

268 [d. § 25-4-44.
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Texas

In Texas, prenuptial agreements are governed by the Texas
Family Code, specifically Chapter 4. Both parties must agree
voluntarily, and if it can be shown that one party was pressured
into signing, a court may not enforce the agreement.?® Prenuptial
agreements must be in writing and signed by both parties to be
legally valid.?’* The terms must be fair and reasonable at the time
of signing.?”* Texas law does not require parties to fully disclose
their financial situation, but a Texas court could interpret failure
to disclose as unconscionable.?’? Prenuptial agreements can cover
property division, spousal support, debts, business interests, and
inheritance rights.?”?

A prenuptial agreement cannot dictate child support or
custody.?’ It also cannot have terms that are so one-sided that
one of the parties would face hardship.?’> Any provision that vio-
lates Texas law or public policy will not be enforced by a court.?’
Texas follows the community property system.?’”” In the absence
of a prenup, marital property will be considered owned jointly.
Property acquired before the marriage is considered to be owned
separately.?’”® The prenuptial agreement can be modified or re-
voked if both parties agree to it and sign.?”

Utah

Utah follows the same approach as the Uniform Premarital
Agreement Act. This can be found in Utah Code Title 30, Chapter 8.
Both parties must agree voluntarily.?®° The agreement must be
in writing and signed.?®! Utah law does not explicitly require full

269 Tex. Fam. Copk § 4.006 (1997).
270 Id. § 4.002.

271 Id. § 4.000.

272 Id.

273 Id. § 4.003.

274 Jd

275 Id. § 4.006.

276 Id. § 4.003.

277 Id. § 3.002.

278 Id.

279 Id. § 4.005.

280 UrtaH CobE § 30-8-6 (2023).
281 Id. § 30-8-3.
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financial disclosure but it suggests parties should provide a full fi-
nancial disclosure to avoid a claim of fraud.?? Prenuptial agree-
ments can cover a wide variety of matters.?®* Child-related matters
cannot be covered in a prenuptial agreement.?®* Utah follows the
equitable distribution model so if there is no prenup then the
property is distributed fairly even though it may not be an equal
distribution.?®> Utah allows prenuptial agreements to be modified
or revoked as long as both parties agree and sign off on it.

Virginia

In Virginia, prenuptial agreements are covered by Virginia
Code Title 20, Chapter 3, specifically under the Virginia Premarital
Agreement Act (Virginia Code § 20-147 through § 20-155). Both
parties must enter the agreement voluntarily.?®® A prenuptial
agreement must be in writing and signed by both parties.”®” The
terms of the agreement must be fair and reasonable at the time of
signing.?$® Full disclosure of financial information is not explicitly
required by the law, but the failure to disclose could render the
agreement invalid because a court could find it was unconsciona-
ble to fail to disclose this.?®® Prenuptial agreements can address
division of property, spousal support, debts, business interest, and
inheritance rights.?® Virginia follows the equitable distribution
model for dividing marital property in case of divorce.?’! Generally
under Virginia law, property acquired before the marriage, or
property acquired by gift or inheritance is separate property and is
not subject to division unless it has been commingled with marital
property.?”> A prenuptial agreement can be modified or revoked

282 Id. § 30-8-6.
283 Jd. § 30-8-4.
284 I

285 Id. § 30-3-1.
286 Va. CoDE ANN. § 20-151 (1986).
287 Id. § 20-149.
288 Jd. § 20-151.
289 14

290 Id. § 20-150.
291 [d. § 20-107.3.
202 14
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after marriage as long as that modification is in writing and signed
by both parties.?”

Wisconsin

Prenuptial agreements are governed by the Wisconsin Marital
Property Act and are generally enforceable under Wisconsin
Statutes Chapter 766. It has the same requirements as all the states
that follow the Uniform Premarital Agreement Act. A prenuptial
agreement can cover a larger amount of issues.?* There cannot be
anything in the prenup that dictates child support or custody.?”
There also cannot be any public violation or unfairness.®® To be
enforceable the agreement must be written and signed.?” Full fi-
nancial disclosure is legally required by state law.2¢ Wisconsin is a
community property state so in the absence of a prenuptial agree-
ment, marital property will be divided equally.>”

V. Conclusion

Prenuptial agreements were once viewed as controversial and
even contrary to the core ideals of marriage. These agreements
have evolved into an accepted and valuable tool for individuals
seeking to define financial responsibilities and expectations in
marriage. Although prenuptial agreements are typically associated
with people with higher economic status, such as celebrities or the
very wealthy, it is becoming common to see middle-class people
get a prenuptial agreement.

Early prenups that followed English Common Law usually
at minimum fulfilled the requirement of the English Statute of
Frauds which is that a prenuptial agreement had to be in writing
to be enforceable. Even in the sixteenth century, prenuptial agree-
ments were a way to set terms for property management. With the
rise of dual-income households, greater financial independence,
and more complex family structures, prenuptial agreements have

293 Id. § 20-153.

294 Wris. STAT. § 766.58(3) (2023).
295 4.

296 .

297 Id. § 766.58(1).

298 'Wis. STAT. § 766.58(6)(c) (2023).
299 Id. § 766.31.
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become a tool used by both men and women to safeguard personal
and shared assets. This shift has been reflected in legal reforms and
the establishment of standard approaches to prenuptial agree-
ments. Over time, these agreements have adapted to reflect shifts
in societal norms, including greater autonomy for individuals and
the complexities of modern relationships. The increasing relevance
and acceptance of prenuptial agreements are a response to the
ever-changing marriage dynamics and the need for legal frame-
works that balance personal autonomy with fairness, especially
in case of a divorce or separation. States have taken different ap-
proaches in how they balance these interests, but the goal remains
to provide some kind of consistency in how prenuptial agreements
are to be enforced. Typically to be valid prenuptial agreements
have to satisfy the requirements to form a contract. These require-
ments are that a prenuptial agreement has to be voluntary with
consideration and satisfy the statute of fraud. Some states require
even more than this for a prenuptial agreement to be valid and
legally enforced.

There are three approaches that the states and courts take in
determining whether a prenuptial agreement is valid or not. These
three approaches are the Uniform Premarital Agreement Act ap-
proach (UPAA), the American Law Institute approach (ALI), and
the Uniform Premarital and Marriage Agreement Act approach
(UPMAA). Each of these approaches provides a different set of
rules and guidelines for ensuring that prenuptial agreements are
both enforceable and equitable, balancing personal choice with
the need to protect vulnerable parties.

The first attempt at trying to form consistency in the en-
forcement of prenuptial agreements is the UPAA. The Uniform
Premarital Agreement Act is typically considered the strictest
approach. This approach, established in 1983, represented a step
towards uniformity in prenuptial agreements, focusing on volun-
tariness and financial disclosure. This approach is heavily aligned
with regular contract law. The limitations in this approach, partic-
ularly the lack of independent legal counsel and its reliance on
the parties’ ability to show that they were not coerced or uni-
formed, raised concerns. Critics argued that this approach may
disproportionately favor wealthier or more legally sophisticated
parties, leaving the disadvantaged party in a more vulnerable po-
sition to be exploited. In addition, this approach did not address
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the long-term implications of the agreements such as unforeseen
changes in financial circumstances, and the complexities of mod-
ern assets like intellectual property and cryptocurrency.

The next attempt at trying to form consistency in the en-
forcement of prenuptial agreement is the American Law Institute
approach, introduced in 2002. This approach attempts to balance
the principles of autonomy and fairness, by advocating for inde-
pendent legal counsel and allowing for judicial review of agree-
ments that might be deemed unconscionable or unfair at the time
of enforcement. This attempt will also consider what the position
of each party was at the time of drafting and what their position
was at the time of divorce. However, this approach has also been
critiqued for imposing too much judicial oversight, for potentially
restricting the freedom of contract, and for its inability to keep up
with evolving family structures and new forms of assets.

The third attempt to create consistency in the enforcement
of prenuptial agreements is the Uniform Premarital and Marriage
Agreement Act, adopted in 2012; this approach takes require-
ments from the previous attempts. It takes a more balanced ap-
proach by offering detailed provisions for both prenuptial and
postnuptial agreements. It seeks to address the need for consis-
tency across the states while protecting individuals from coercion
and ensuring fairness in the long term. This approach emphasizes
transparency in drafting, thorough disclosure, and the possibility
of judicial review of unconscionable provisions, particularly those
related to spousal support or material changes in circumstances.
This approach considers whether general contract requirements
are fulfilled and if there would be a hardship if the enforcement
took place. While this approach represents an improvement in
terms of flexibility and fairness, the UPMA A still faces challenges
in terms of inconsistent state adoption and criticisms regarding
the potential for overly broad discretion. It is up to each state to
decide what approach to take. This means that enforcement of
prenuptial agreements is different depending on what approach a
state decides to take.

Despite the advances made by these various legal frame-
works, prenuptial agreements remain a subject of debate and on-
going reform. As marriage laws and societal norms continue to
evolve, future legal reforms will need to address emerging issues
such as digital assets, non-traditional family structures, and the
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globalization of marriages. Additionally, while prenuptial agree-
ments are increasingly seen as a way to ensure financial clarity and
protect individual rights, they must also remain sensitive to the
emotional and relational dimensions of marriage, which can en-
compass implicit economic inequalities that are often not captured
in a contractual framework.

Ultimately, the continuing development of prenuptial agree-
ment laws reflects a broader societal shift towards greater auton-
omy and fairness in personal relationships. As individuals navigate
the complexities of marriage in an increasingly fluid and unpre-
dictable world, the legal system’s role in balancing personal choice
with protective safeguards will remain central to the ongoing con-
versation about the future of marriage and family law.

Jaquelin Veloz





