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About This Issue
This issue focuses on the history of many family law matters. It in-

cludes an excellent recounting of Abrahm Lincoln as a lawyer as well 
as a look at how economic history has shaped family law. Two fascinat-
ing jurisprudential pieces explore family law exceptionalism and what 
the application of Rawl’s theory of the veil of ignorance to family law 
might tell us. Two articles focus on children, one on the state of child 
marriage and another on the beginnings of child protection laws in the 
United States. Fault in divorce is explored both from an historical point of 
view in one article and how it is being reintroduced in divorce proceed-
ings in another. A longer historical lookback is also featured in an article 
about minor guardianships in medieval times. Two student comments on 
the history of guardianship in divorce proceedings and premarital agree-
ments are also included along with an excellent bibliography of works 
related to the history of family law.  

The Issue Editors are Steven Peskind and Gary Debele. Mr. Peskind, 
who also serves as a Co-Editor in Chief of the Journal, is the principal 
of Peskind Law Firm, which represents clients throughout the State 
of Illinois. He is also a Fellow of the International Academy of Family 
Lawyers and an elected member to the American Law Institute. Gary A. 
Debele is a shareholder and chair of the Family Law Practice Group of 
the Minneapolis-based law firm of Messerli & Kramer, P.A. He is also an 
adjunct professor at the University of Minnesota Law School where he 
teaches the Family Law Capstone course to second- and third-year law 
students interested in practicing family law. Gary’s practice includes all 
types of family law matters, with particular expertise in the areas of as-
sisted reproduction, adoption, third-party custody and visitation, appeals, 
mediation, tribal court practice and the Indian Child Welfare Act.

Our first article is entitled, Family Law Exceptionalism Revisited, 
authored by Katharine Baker. The article begins with a summary of the 
family law exceptionalism critique, it then briefly tells the story of the last 
fifty years of the controversy over defining marriage as a status or a con-
tract finding a re-embracing of the status position. The author acknowl-
edges that some women continue to be endangered by family law’s status 
regime, but many of those women, particularly lower income women, 
have learned not to marry because it is not economically beneficial for 
them. The final section of the article touches on the benefits of excep-
tionalism more broadly, particularly.in two family law areas not neces-
sarily related to marriage, domestic violence and the law of children. The 
article argues that contemporary critiques of family law which assume 
that family’s law decidedly patriarchal, status-based history should make 
courts more willing to treat marriages as contracts and spouses as fully 
independent legal actors are misplaced. The article does not dispute the 
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history, but it argues that rejecting a contract paradigm for marriage and 
treating spouses as connected in a way that most contracting parties are 
not does a better job of protecting women than would a law that did 
not treat family relationships as unique. Katharine Baker is a University 
Distinguished Professor of Law at IIT Chicago-Kent College of Law. She 
is an expert in family law, particularly in the modern law of marriage and 
parenthood. Her work generally focuses on the intersection of women’s 
intimate lives and the law.

India Butler, an associate attorney at Rutkin, Oldham & Griffin, 
LLC in Westport, CT, contributes an article entitled, “Fault” in Divorce: 
Its History and Current Role (and a Recommendation for the Future), in 
which she explores this nation’s historical views of divorce as they relate 
to the consideration of marital fault in issuing financial orders. The article 
takes a historical look at the treatment of marital fault and how it’s appli-
cation in divorce law has evolved over time and across regions. In doing 
so, the article highlights the benefits and challenges of considering fault 
in divorce actions, and ultimately, makes a recommendation as to the ap-
propriate implementation in the future. In her role at Rutkin, Oldham 
& Griffin, LLC, India Butler represents clients in divorce, custody, and 
various post-judgment cases, in which issues related to asset valuation 
and division, alimony and child support arise from complicated compen-
sation structures and high net worth families.

In Economic History and The Remaking of Family Law, June 
Carbone & Naomi Cahn argue that all families do not experience the 
legal system in the same way. They assert that couples with assets tend 
to drive legal changes (“middle class family law”) whereas couples 
without assets often form families, dissolve them, and form new ones 
without necessarily interacting with the legal system at all. They then 
trace the history of family law through three eras, beginning with the  
relationship between agriculture and land ownership, then proceeding to 
women’s changing roles within the middle-class families of the industrial 
era, and finally considering how the new middle class family bargains 
of the post-industrial age fail to establish a legal foundation for others.  
They conclude that in each of these eras, those who could not attain the 
middle-class model were effectively subject to a different set of rules. 
However, those families without assets have emerged from the shadows 
of the law, becoming more visible over time and thus posing more of a 
challenge to mainstream doctrines. June Carbone is the Robina Chair of 
Law, Science and Technology at the University of Minnesota Law School. 
Previously she has served as the Edward A. Smith/Missouri Chair of 
Law, the Constitution and Society at the University of Missouri - Kansas 
City School of Law and Associate Dean for Professional Development 
and presidential Professor of Ethics and the Common Good at Santa 
Clara University School of Law. She received her J.D. from the Yale 
Law School, and her A.B. from the Woodrow Wilson School of Public 
and International Affairs at Princeton University. She teaches Property, 
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Family Law, and Assisted Reproduction and the Family. She has writ-
ten From Partners To Parents: The Second Revolution in Family Law 
(Columbia University Press, 2000), the third, fourth and fifth editions of 
Family Law with Leslie Harris and the late Lee Teitelbaum (Aspen, 2005, 
2009, 2014), Red Families v. Blue Families (Oxford University Press, 
2010); Marriage Markets: How Inequality Is Remaking the America 
Family (Oxford University Press, 2014), both with Naomi Cahn and Fair 
Shake (Simon and Schuster, 2024) with Naomi Cahn & Nancy Levit). 
Naomi Cahn is the Anthony M. Kennedy Distinguished Professor of Law 
and co-director of the Family Law Center at the University of Virginia 
School of Law. Cahn is a co-author of numerous articles and books, in-
cluding (most recently) Hot Flash: How the Law Ignores Menopause 
and What We Can Do About It (2024 with Professors Bridget Crawford 
and Emily Gold Waldman) and Fair Shake: Women and The Fight For 
A Just Economy (2024 with Professors June Carbone and Nancy Levit). 
Cahn teaches family law, poverty law, reproductive justice, and trusts 
and estates. Cahn was an Adviser to the ALI’s Restatement of the Law: 
Children and the Law (2024). In 2017, Cahn received the Harry Krause 
Lifetime Achievement in Family Law Award from the University of 
Illinois College of Law, and in 2024, she was inducted into the Clayton 
Alumni Hall of Fame.

Our next article is entitled, Toward a More Perfect Dissolution: 
The History of American Divorce Law and Its Ghosts in Contemporary 
Practice by Jane J. Felton and Barbara A. Schweiger.  The authors trace 
the non-linear path of no- fault divorce in the United Sates. In doing so 
they explore this uneven history from the colonial period to the early 
republic, with its patchwork of statutes and common law, through the 
development of fault-based divorce statutes to the no-fault revolution of 
the late twentieth century and its backlash.  They assert that this history 
mirrors the history of women’s rights. because divorce law has largely 
been guided by societal judgments about women’s roles. The authors, 
while recognizing that all states now have no-faut divorce statutes, point 
out that there are still barriers to divorce in many states.  They assert 
that the current patchwork of divorce legislation reflects the push and 
pull between modern-day liberalizers and a growing host of politicians 
and activists arguing for a return to fault-based regimes arguing that lib-
eral divorce harms families and children. The authors, from their van-
tage point as legal practitioners conclude with a thoughtful reflection 
on navigating the future of barriers to ending a marriage for their cli-
ents. Jane J. Felton is a partner with Skoloff & Wolfe, P.C., in Livingston,  
New Jersey. Having spent the first half of her 26-year career as a com-
mercial litigator, she has developed her practice to include complex 
matrimonial disputes. She has handled a wide range of matters at the 
trial and appellate levels in both state and federal courts. Her interest 
in the history of no-fault divorce arises from her recent representation of a 
client in six-year divorce case, the first four of which involved contentious 
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litigation leading to a four-day trial on the issue of whether the parties 
truly had irreconcilable differences sufficient to entitle Ms. Felton’s cli-
ent to the right to divorce. While Ms. Felton’s client’s right to a so called 
“no fault” divorce was eventually won after trial and affirmed twice on 
appeal, the case left her wondering how secure the right actually is. Since 
joining Skoloff & Wolfe, P.C., in 2008, Barbara Schweiger has focused 
her practice on sophisticated business litigation and complex financial 
disputes in matrimonial litigation, bringing with her ten years of experi-
ence in representing clients in the financial services, accounting, architec-
ture, medicine, manufacturing, bio-tech, and pharmaceutical industries. 
At Skoloff & Wolfe, P.C., clients have also received the unique benefit 
of her distinctive, focused investigation of the seemingly insurmountable 
volumes of discovery in complex high-stakes litigation matters. In a vic-
tory that received national media attention, Ms. Schweiger successfully 
defended a hedge fund and an individual against multi billion-dollar civil 
racketeering and conspiracy claims. She is also called upon to work with 
attorneys in Skoloff & Wolfe’s family law group, particularly on complex 
financial disputes that can arise in the context of high-net worth divorces. 
Skoloff & Wolfe, P.C. family law clients have had the benefit of Barbara’s 
diverse litigation experience - and her passion for brief writing and legal 
argument - at both the trial and appellate levels.

The impetus for the United States legal system’s protection of 
children is aptly told by Racheal Mastel in her article entitled, Who 
Will Speak for the Children: The Case That Shaped Child Protection in 
America. She tells the story of Mary Ellen Wilson, a nineteenth century 
nine-year-old girl whose plight brought attention to the lack of legal pro-
tection for abused and neglected children. The author asserts that from 
the child’s situation there developed a national movement by not just 
individuals, but organized groups and government systems at both the 
state and eventually federal levels, towards the investment in the health, 
safety, and happiness of children. Racheal Mastel is a partner with 
Kainen Law Group, PLLC. She is a Fellow of the American Academy 
of Matrimonial Lawyers, a member of the International Academy of 
Family Law Attorneys, a Nevada Board Certified Specialist in Family 
Law and has practiced exclusively in the area of Family Law for over  
fifteen (15) years. Ms. Mastel practices extensively in all areas of family 
law practice, resolving contested cases, both by litigation through trial  
and by settlement as well as litigating Family Law Appeals. She is the 
co-author of many CLE programs and educational materials and has 
taught nationally for the American Academy of Matrimonial Lawyers 
and for the Nevada Family Law Section Conference in Bishop, CA. A 
student of history, especially legal and political history, Ms. Mastel came 
across the story of Mary Ellen Wilson and the attorney who rescued her, 
Elbridge T. Gerry, in law school. While mostly lost to time, when the op-
portunity to celebrate Mr. Gerry’s contribution to family law arose, it 
made complete sense to bring these events back to the spotlight.
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Our next article takes us further back in time to medieval his-
tory. In The Legal Guardianship of Minors in Medieval European Law 
and Culture: An Overview and Brief Note for Modern Family Law 
Practitioners, Daniel W. Morgan first provides an introduction to medi-
eval conceptualizations of childhood and legal minority, with attention 
to the role of the child’s place within the medieval family. He then offers 
an overview of the basic principles of medieval guardianship. He con-
cludes with some considerations regarding how thinking about medieval 
guardianship can inform the work of modern legal practitioners, partic-
ularly those involved in family law.  Daniel W. Morgan is an Assistant 
Teaching Professor in the History Department at North Carolina State 
University with a specialization in medieval history. He completed his 
BA at Trinity College in Hartford Connecticut, and his MA and PhD at 
the University of North Carolina at Chapel Hill. His current research 
projects focus on the political cultures of eleventh- and twelfth-century 
Italy as well as the ideologies and discourses of Christian holy war in the 
High Middle Ages.

Steven Peskind provides a unique perspective on our sixteenth pres-
ident in The Ascent of Lawyer Lincoln: How the Practice of Law Created 
America’s Greatest President. The article describes Lincoln’s education 
and the professional relationships he fostered that facilitated his entry 
into the legal profession, where he handled a surprising number of fam-
ily law cases including a famous child custody case before the Illinois 
Supreme Court. The article then turns to a discussion of Lincoln’s at-
tributes as a lawyer. Mr. Peskind asserts that he “successfully balanced 
passion with logic, aggression with courtesy, kindness with opportunism, 
and ruthlessness with affability.” This section also includes a list of qual-
ities that Lincoln himself described as important for lawyers to possess. 
Finally, the article highlights how his experience as lawyer informed his 
leadership of the country during his presidency. Steven N. Peskind is the 
principal of Peskind Law Firm, which represents clients throughout the 
State of Illinois. He blogs as The Successful Lawyer on Substack (https://
successfullawyer.substack.com/). Mr. Peskind is a fellow of the American 
Academy of Matrimonial Lawyers and the International Academy of 
Family Lawyers. He is co-Editor of the Journal of the American Academy 
of Matrimonial Lawyers. Mr. Peskind is also an elected member to the 
American Law Institute. In 2015, the American College of Family Trial 
Lawyers elected him as a Diplomate. Membership in the college is lim-
ited to the top 100 family trial lawyers from across the United States. 
He is the author of five books on family law-related subjects. Most re-
cently, Mr. Peskind authored the Divorce Trial Manual, 2nd Edition, for 
ABA Publications in 2021. In 2025, the Illinois Chapter of the American 
Academy of Matrimonial Lawyers gave him the Samuel L. Berger Award, 
given annually to an Illinois lawyer or judge who “exemplifies the high-
est standards of integrity, courtesy, knowledge of family law and demon-
strates an extraordinary ability to solve human problems.”
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In The Veil of Matrimonial Ignorance: Creating Justice as Equity 
in Family Law, Josh Raffini provides a jurisprudential piece based on 
Rawl’s theory. He provides both background and commentary about the 
theory and then utilizes it to conduct a thought experiment to ask how it 
might aid in understanding, and perfecting, the laws governing families 
as they form and dissolve.  He states that the goal is to better understand 
what system and law might result from considering justice as fairness as 
applied to relevant topics in family law, such as marital property division, 
alimony and child custody.  His conclusion provides both suggested re-
sulting principles and specific outcomes consistent with the underlying 
premise. Joshua B. Raffini is an attorney at Pruitt & Pruitt law firm in 
Anderson, South Carolina.  The majority of his general practice is in fam-
ily court.  He is also a member of the adjunct faculty and Vice-Chair of 
the Board at a private school in Anderson, South Carolina, working with 
students in several capacities and teaching Government & Economics at 
the high school level.  

Our final article is entitled, Child Marriage in The United States:  
Past, Present, And Future authored by Sandi S. Varnado. In summary, 
the article explores how child marriage laws have changed over the 
years, how they exist currently, and the future of child marriage in the  
United States.  As the author points out, child marriage in the United 
States has evolved greatly since the country’s beginnings. Child mar-
riage went from being perfectly acceptable during the times of English 
common law to being frowned upon in the early twenty-first century.  
However, despite much criticism child marriage is currently alive and 
well in the majority of states. A recently introduced multi-faceted piece 
of legislation called the Child Marriage Prevention Act of 2024 would 
fundamentally alter the situation. The author explores the contours of 
the proposed legislation which provides for the collection and sharing 
of information on the federal level and incentives for states to study 
and ban child marriage, bans child marriage on federal property, and 
amends provisions of U.S. immigration law.  Professor Sandi S. Varnado is  
the Kathryn Venturatos Lorio Professor of Law at Loyola University 
New Orleans College of Law. There, she teaches and writes in the areas 
of family law, community property, sales and leases, and successions and 
donations, obligations. Professor Varnado has been selected as Favorite 
Professor of the Year on three occasions (2013, 2016, and 2021) and has 
received the University Senate Award for Excellence in Advising (2015) 
and the University Senate Award for Excellence in Teaching (2021). She 
is extremely involved in committees at her institution, as well on those at 
the Louisiana State Law Institute.  

The issue also includes two student comments focusing on the his-
tory of the use of guardianships in divorce and on prenuptial agreements.  
The Intersectional History of Guardianship in American Divorces was 
written by Kirsten Houtz. Jaquelin Veloz authored From Love to Law: 
The Evolution of Prenuptial Agreements Through History.
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As usual our issue concludes with an excellent extensive bibliogra-
phy of articles on family law history by Allen Rostron, Associate Dean 
for Students and the William R. Jacques Constitutional Law Scholar and 
Professor of Law, University of Missouri-Kansas City School of Law.

Mary Kay Kisthardt
Executive Editor
Kansas City, Missouri




