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International Service of Process In
Family Law Matters

by
Patricia A. Cooper*

Introduction

Effective service of process is critical in family law matters,
because judgments and orders entered by a court against a party
who was not properly served are void.! When the party to be
served is in a foreign country, family law practitioners must un-
derstand whether service must proceed pursuant to international
treaty governing service of process or some other process, such as
letters rogatory. This article discusses the treaties governing in-
ternational service of process and the requirements for effective
service of process under these treaties, and if no treaty applies,
the steps that must be taken to accomplish proper service in the
foreign country. Part I of the article describes the role of state
procedural rules when a party to be served resides in a foreign
country. Part II discusses the two international treaties to which
the United States is party which govern service abroad and the
procedures to be followed when effecting service under those
treaties. Finally, Part III addresses the letters rogatory process
that must be undertaken when a party to be served resides in a
country that is not a party to an international treaty governing
service of process.

B

Ms. Cooper is a Principal of Cooper Ramp Cage Bucar Lewis, LLC, a
boutique domestic relations firm in Denver, Colorado.

1 See Classen v. Classen, 893 P.2d 478 (N.M. Ct. App. 1995) (ruling that
a divorce judgment entered without proper service violated the husband’s due
process rights and was void); Wayne County ex rel. Williams v. Whitley, 323 S.E.2d
458, 461 (N.C. Ct. App. 1984), citing Wynne v. Conrad, 220 N.C. 355 (N.C. 1941)
(holding that a judgment or order rendered without an essential element such as
proper service of process is void).
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I. State Rules and International Service

Domestic relations cases infrequently require that the oppos-
ing party be served abroad. Consequently, family law practitioners
might be unfamiliar with their state’s foreign service rules and how
to apply them. As a starting point, practitioners seeking to serve
process in a foreign country in a divorce or other domestic rela-
tions matter should consult state procedural rules and identify all
service rules that specifically address service in a foreign country.?
State laws governing service of process do not control, however,
when service is to be made on a foreign person or entity and an
international service treaty to which the United States is party ap-
plies? In that event, by virtue of the Supremacy Clause of the U.S.
Constitution,* service must be made as provided by such treaty,
state service rules notwithstanding.’

This does not mean, however, that state methods for service
of process are never permitted in family law cases involving a
party in a foreign country. For example, when the address of the
person or entity to be served is unknown and cannot reasonably
be ascertained, the Hague Service Convention is not implicated;
thus, service of process may proceed as provided by state law,
including by mail, if authorized.® The serving party must under-
take reasonable efforts to ascertain the address of the person
to be served and should be prepared to demonstrate that the
address could not reasonably be determined, or service by mail

2 See e.g, 16 Ariz. R. Civ.P.4.2(i); Ohio R. Civ. P. 4.5; Tex. R. Civ. P. 108(a)
(Vernon’s).

3 See, e.g., Daskin v. Knowles, 193 A.3d 717,723-25 (Del. 2018); Hammond v.
Hammond, 708 S.E.2d 74,81-84 (N.C. Ct. App. 2011); Collins v. Collins, 844 N.E.2d
910, 913 (Ohio Ct. App. 2006); Wood v. Wood, 647 N.Y.S.2d 830, 830-31 (N.Y. App.
Div. 1996); But see Vause v. Vause, 409 N.-W.2d 412, 415 (Wis. Ct. App. 1987).

4 U.S. Consr. art. VI, cl.2.

5 Volkswagenwerk Aktiengesellschaft v. Schlunk, 486 U.S. 694, 699 (1988).

6 Hague Convention on the Service Abroad of Judicial and Extrajudicial
Documents in Civil or Commercial Matters, art. 1,20 U.S.T. 361, 658 U.N.T.S. 163
(1965) (hereinafter Hague Service Convention); See also Willhite v. Rodriguez-
Cera,274 P.3d 1233,1237 (Colo.2012) (determining that substituted service within
Colorado under Colorado service rules constituted valid service on a Mexico
defendant because service did not require the transmittal of documents abroad
to effectuate service, thus the Hague Service Convention was not implicated).
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upon a party residing in a Hague Service Convention country
will be improper.”

Service by mail is not out of the question, even if the party to
be served resides in a foreign country that is party to the Hague
Service Convention and the party’s address is known. In that event,
as the U.S. Supreme Court held in Water Splash Inc. v. Menon that
service may be properly accomplished by mail when two condi-
tions are met: 1) the receiving Hague Service Convention country
has not objected to service by mail, and 2) service by mail is autho-
rized under otherwise-applicable state law.?

Similarly, when the foreign country in which service is to be
made is not party to an international treaty, then service may be
accomplished in any matter that comports with state law for ser-
vice abroad and the law of the country in which service is made.’
Prudence warrants that, before service is undertaken, practitioners
consult with local counsel in the country where service is sought to
confirm whether a contemplated manner of service is acceptable in
the foreign country. If the foreign country in question is not party
to a service treaty, and a form of service permissible under state
law, such as personal service by a private citizen, is not available
because it does not constitute valid service under the laws of the
foreign country, then service must be accomplished by issuance of
letters rogatory.!” In some countries, service by letters rogatory is
the only recognized method of service.!! Letters rogatory are a re-
quest by a court in the United States for judicial assistance from
the court of a foreign country and are based on the principle of
comity.?

7 Lebel v. Mai, 148 Cal. Rptr. 3d 892, 897-99 (Cal. Ct. App.2011).

8 Water Splash Inc. v. Menon, 581 U.S. 271,284 (2017).

9 Service of Process, US. DEP'T. oF STATE, https:/travel.state.gov/
content/travel/en/legal/travel-legal-considerations/internl-judicial-asst/Service-
of-Process.html (last visited Dec. 14, 2023).

10 Preparation of Letters Rogatory, US. DEP'T. OF STATE, https:/travel.
state.gov/content/travel/en/legal/travel-legal-considerations/internl-judicial-asst/
obtaining-evidence/Preparation-Letters-Rogatory.html (last visited Dec. 14,2023).

11 U.S. DEP'T. OF STATE, 7 FOREIGN AFFAIRS MANUAL § 953.1 (2021).

12 d.
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II. The Role Of International Agreements

The United States is party to two treaties governing service
of process abroad. The first is the Convention of 15 November
1965 on the Service Abroad of Judicial and Extrajudicial
Documents in Civil or Commercial Matters (“Hague Service
Convention”).!3

The second is the Inter American Convention on Letters
Rogatory (“IACLR”) and Additional Protocol to the Inter
American Convention on Letters Rogatory (“Additional
Protocol”)." There are far fewer contracting parties to the IACLR
and Additional Protocol than the number of contracting parties to
the Hague Service Convention;" but together, these treaties pro-
vide standardized procedures for service of process in family law
matters across a large number of countries.

The Hague Service Convention and the IACLR and
Additional Protocol outline specific, streamlined procedures to
be followed when transmitting judicial or extrajudicial documents
from the United States to a contracting foreign country for service
of process on a person located in the foreign country. In contrast,
the procedures involved in the transmission of letters rogatory
vary by country and tend to be more cumbersome than service
pursuant to international treaty.

A. Hague Service Convention Procedures

The Hague Service Convention applies to judicial and extra-
judicial documents originating from the United States that are to
be served in a foreign country which is party to the Convention.

13 Hague Service Convention, supra note 6. For the full text of the Hague
Service Convention, see https:/www.hcch.net/en/instruments/conventions/
full-text/?cid=17.

14 Inter-American Convention on Letters Rogatory (hereinafter
“IACLR”), O.A.S.T.S. No. 43 (1975). For the full text of the IACLR, see https://
www.oas.org/juridico/english/treaties/b-36.html. See also Additional Protocol to
the Inter-American Convention on Letters Rogatory (hereinafter “Additional
Protocol”), O.A.S.T.S. No. 56 (1979). For the full text of the Additional Protocol,
see http://www.oas.org/juridico/english/treaties/b-46.html.

15 See Signatories and Ratifications, Additional Protocol, https://www.oas.
org/juridico/english/sigs/b-46.html (last visited Jan. 9, 2024); Status Table, Hague
Service Convention (last updated June 23, 2023), https://www.hcch.net/en/
instruments/conventions/status-table/?cid=17
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There are two basic requirements: 1) the address of the person
to be served is known, and 2) the document to be served relates
to a civil or commercial matter.!® The main channel of trans-
mission of outbound documents for service under the Hague
Service Convention is by direct request to the designated Central
Authority in the foreign country. Specifically, counsel for the party
in the United States that wishes to serve documents abroad com-
pletes a model request form!7 and then mails the request form and
documents to be served to the Central Authority’® in the foreign
country. The receiving Central Authority then causes the docu-
ments to be served as provided by the service laws of the foreign
jurisdiction.!

The Central Authority of the United States is the Office of
International Judicial Assistance (“OIJA”) of the Civil Division of
the U.S. Department of Justice; however, OIJA is not involved in
the processing of outgoing requests for service of documents in a
foreign country under the Hague Service Convention.?’ Rather, an
attorney seeking service abroad makes the request for service in
the foreign country directly to the Central Authority of the foreign
country. The request can specify that the Central Authority of the
foreign country use a particular method of service, so long as that
method of service is not incompatible with the law of the foreign
country.?!

Although mailing a request for service to the Central
Authority of a foreign country is the primary method of transmit-
ting documents for service under the Hague Service Convention,
the Convention is flexible and permits documents to be transmitted

16 Hague Service Convention, art. 1, supra note 6.

17 Model Form Annexed to the Convention, https://www.hcch.net/en/
publications-and-studies/details4/?pid=6560&dtid=65 (last visited Dec. 14,2023).
Detailed instructions for completing the form are also provided.

18 Contact information for the Central Authority of each country that is
party to the Hague Service Convention may be found at https://www.hcch.net/en/
instruments/conventions/authorities1/?cid=17.

19 Hague Service Convention, art. 5(a), supra note 6.

20 Service Requests, U.S. DEP'T. OF JUSTICE, https://www.justice.gov/civil/
service-requests (last visited Dec. 14,2023). See also Office of International Judicial
Assistance, Guidance on Service Abroad in U.S. Litigation, U.S. DEP’T. OF JUSTICE,
https://www.justice.gov/media/970406/d1?inline (last visited Dec. 14,2023).

21 Hague Service Convention, art. 5(b), supra note 6.
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and served by other means, such as through diplomatic?? and con-
sular? channels and by mail.?* These alternate means of service are
not authorized by all countries that are party to the Hague Service
Convention, however. To determine if a particular method of trans-
mission of documents for service other than submission of a form
request to the Central Authority of a receiving country is permit-
ted, practitioners must review the declarations for that country that
are maintained by the Hague Conference on Private International
Law (“HCCH”). HCCH publishes a status table of all countries
that are party to the Hague Service Convention.” The table con-
tains links to the declarations made by each country regarding that
country’s objections to certain forms of transmission under the
Convention. For example, China opposes any method of service
provided in Article 10 of the Convention.?> HCCH also maintains
practical information for each country, including whether that
country requires that translations be provided with the documents
to be served.” To avoid later claims of defective service, practition-
ers should err on the side of caution and include translations of all
documents to be served, even if it is unclear whether the country
in question requires that translations accompany the documents.?

Once service has been achieved in the foreign country, the
authority that executed service completes a certificate of service,
the form of which is also annexed to the Convention as part of
the model request for service, and returns it to the party that re-
quested service.” Although the Central Authority of the foreign
country will not charge a fee for service, there might be some costs
assessed if an alternate method of service is requested.*

22 [d. art. 8.

23 Id. art.9.

24 [d. art. 10(a).

25 Status Table, Hague Service Convention (last updated June 23, 2023),
https://www.hcch.net/en/instruments/conventions/status-table/?cid=17.

26 Declaration/Reservation/Notification, Hague Service Convention,
https://www.hcch.net/en/instruments/conventions/status-table/notifications/?
csid=393&disp=resdn (last visited Dec. 15,2023).

27 Hague Service Convention, supra note 6.

28 Office of International Judicial Assistance, supra note 20, at 3, n.1.

29 Request for Service Abroad of Judicial or Extrajudicial Documents at 2,
https://assets.hcch.net/docs/18774c6c-2¢85-41a7-8fe6-55¢23acd498b.pdf (last vis-
ited Dec. 15,2023).

30 Hague Service Convention, art. 12, supra note 6.
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B. IACLR and Additional Protocol Procedures

Procedures for service of process in a foreign country under
the IACLR and Additional Protocol are similar to those under
the Hague Service Convention; however, there are some key dis-
tinctions. Most importantly, the IACLR and Additional Protocol
require that all requests for service abroad be initiated from the
Central Authority of the country from which the request for ser-
vice originates.?® As with the Hague Service Convention, each
country that is party to the IACLR and Additional Protocol must
designate a Central Authority.®> OIJA, the Central Authority of
the United States, contracts with an outside service provider, ABC
Legal, to process requests for service of process directed to a for-
eign country under IACLR and the Additional Protocol.

To make a request for service under the IACLR and
Additional Protocol, the requesting attorney uses a form annexed
to the Additional Protocol to prepare and obtain signed letters
rogatory, bearing the court’s seal, from the presiding judicial au-
thority in the case.’* The attorney compiles further documents and
information that must accompany the request for service, which
should also bear the court’s seal for authentication purposes.® The
attorney then transmits the signed and sealed letters rogatory and
additional required materials to ABC Legal, the contractor with
OIJA. ABC Legal is responsible for transmitting the materials to
the Central Authority of the recipient country.’ Similar to service
under the Hague Service Convention, the Central Authority in the
recipient [ACLR country serves the documents as provided by its
own laws.?” After service is made in the foreign country, the serving
authority attests to service consistent with local law and transmits
the attestation to the Central Authority of the foreign country.’
The Central Authority of the foreign country then completes a

31 Service Requests, supra note 20.

32 Designation of Central Authorities, Organization of American States,
https://www.oas.org/en/sla/dil/inter_american_treaties_central_authorities_
convention.asp (last visited Dec. 15,2023).

33 Service Requests, supra note 20; See also International Service of Process,
ABC LEGAL, https://www.abclegal.com/international (last visited Dec. 14, 2023).

34 Additional Protocol, art. 3, supra note 14.

35 Id

36 Id.

37 Id. art. 4.

38 Id
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Certificate of Execution in the form annexed to the Additional
Protocol and returns the executed Certificate and other required
documents to ABC Legal, which passes everything along to the
attorney that requested service.*

ITII. Service By Letters Rogatory

Some countries are not party to the Hague Service Convention
or the TACLR and Additional Protocol. When a party to be served
resides in one of these countries, service of process must be ac-
complished via letters rogatory.** Examples of countries that are
not currently party to either international service treaty to which
the United States is party include Nicaragua, Guyana, Mongolia,
Saudi Arabia, and Syria.*

When letters rogatory are the only acceptable manner of ef-
fectuating service of process in a foreign country, the process is
complex, costly,*> and time-consuming.* The first step in the letters
rogatory process is to obtain letters rogatory from an appropriate
judicial officer in the domestic relations matter. The practitioner
must take care to ensure that the judicial officer issuing the letters
rogatory is considered an acceptable authority by the recipient
country.*

Once prepared, letters rogatory are transmitted to the ap-
propriate judicial authority of the foreign country through diplo-
matic channels. Specifically, the letters rogatory and accompanying
documents, translations, and applicable fees are sent to the U.S.
State Department.® The State Department transmits the materi-
als, through diplomatic channels, to judicial authorities in the for-
eign country. The foreign judicial authority takes action on the

39 Id.; See also Office of International Judicial Assistance, supra note 20, at 7.

40 Service of Process, supra note 9.

41 Judicial Assistance Country Information, US. DEP'T. OF STATE,
https://travel.state.gov/content/travel/en/legal/Judicial-Assistance-Country-
Information.html (last visited Dec. 15,2023).

42 22 CFER.§22.1,1tem 51 (2023) (noting that the current cost for consular
assistance in processing letters rogatory abroad is $2,275).

43 Preparation of Letters Rogatory, U.S. DEP'T. OF STATE, https://travel.
state.gov/content/travel/en/legal/travel-legal-considerations/internl-judicial-asst/
obtaining-evidence/Preparation-Letters-Rogatory.html (last visited Dec. 15,2023).

44 Id.

45 1d.
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letters rogatory in conformity with local law, then either returns
the executed letters rogatory to the State Department through
diplomatic channels, or returns them to the requesting attorney di-
rectly, if requested to do so in the letters rogatory.* If the executed
letters rogatory are returned to the State Department, the State
Department returns them to the issuing court by mail and noti-
fies the requesting party. The State Department maintains country
specific information indicating whether letters rogatory are neces-
sary to execute service.?

Family law practitioners should expect that service of process
abroad will take far longer than the typical timeline for service,
particularly when service must be made via the letters rogatory
process. The Hague Conference on Private International Law esti-
mates that 75% of service requests made under the Hague Service
Convention are executed within two months* while the State
Department opines that service of process through execution of
letters rogatory may take a year or more.* Family law practition-
ers should take the additional time and cost of service of process
abroad into account when advising and preparing clients for the
process that lies ahead. If the client has the means to engage the
assistance of local counsel in the foreign country, it is wise to do so
as soon as possible so as to maximize the benefit of local counsel’s
expertise.

IV. Conclusion

The domestic relations practitioner who wishes to perfect
service abroad in a family law matter must not only understand
relevant state procedural law but must also determine whether an
international service treaty applies. If a treaty applies, and service
must be executed solely in accordance with such treaty, then the
practitioner must follow the precise procedures provided by such
treaty to effectively serve the foreign-resident party. In some in-
stances, when service must be made in a country which is not party

46 Jd.

47 Judicial Assistance Country Information, supra note 41.

48 See Special Commission on the Practical Operation of the 1965 Service,
1970 Evidence and 1980 Access to Justice Conventions (2014), https://www.hcch.
net/en/instruments/conventions/specialised-sections/service.

49 See Preparation of Letters Rogatory, supra note 43.
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to a service treaty, practitioners must master and pursue a complex
and time-consuming letters rogatory process to accomplish proper
service. Service abroad is likely to be time-consuming and costly,
whatever the means of service. Yet, the time and cost are war-
ranted to avoid a claim of defective service and possible dismissal.
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