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Mainland Judgments in Hong Kong
and Family Cases (Reciprocal
Recognition and Enforcement)

By
Catherine Por and Calvin Lo*

I. Background

The Hong Kong Special Administrative Region
(“Hong Kong”) was established as a special administrative re-
gion of the People’s Republic of China (“PRC”) on July 1, 1997
pursuant to the Constitution of the PRC.! Pursuant to the
Constitution,? the National People’s Congress enacted the Basic
Law of Hong Kong. The Basic Law is the constitutional docu-
ment of Hong Kong, stipulating the basic principles and policies of
Hong Kong. Notwithstanding its derivation from the Constitution
of the PRC, the Basic Law maintains Hong Kong’s previous cap-
italist system and way of life which are to remain unchanged for
fifty years, specifically confirming that the socialist system and its
policies shall not be practised in Hong Kong.? The often-cited prin-
ciple “One Country Two Systems” is the most prominent feature
of the Basic Law, putting Hong Kong in a unique position as the
only territory in the PRC in which the common law system is prac-
tised and constitutionally guaranteed.

This article addresses an aspect of the relationship between
Hong Kong and the PRC relevant to family law. This article intro-
duces how a newly passed piece of legislation will provide relief
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to families by recognising and enforcing matrimonial and family
orders made in the two jurisdictions.

This article explores, in three parts, the aforementioned
cross-border arrangement. In Part II, this article investigates the
provisions and procedures in relation to divorces in “cross-border”
marriages — the border being that of the PRC and Hong Kong. This
article then goes into the history of this relationship in Part III to
understand the need for such reciprocal recognition and enforce-
ment in divorces. Finally, Part IV sets out the arrangement’s aims.

II. Marriages and Divorces

Given the proximity of Hong Kong to the mainland of the PRC
(“Mainland China”), geographically and culturally, “cross-border”
marriages have been commonplace. According to the statistics
published by the Hong Kong Judiciary, cross-border marriages in-
creased by 5% between 2009 and 2014.* Between 2017 and 2019,
approximately 18% of the 70,000 divorce cases in Hong Kong
were related to marriages in Mainland China.?

Courts in Hong Kong have jurisdiction in divorce proceedings
if either party to the marriage was domiciled in Hong Kong, was
habitually resident in Hong Kong throughout a period of three
years before the date of the petition or application for divorce, or
had a substantial connection with Hong Kong at the date of the
petition or application.®

Under the PRC legal system, couples can divorce either by
agreement or court proceedings.” The former is an embodiment of
today’s no-fault divorce system because a marriage relationship is,

4 Consultation Paper, Proposed Arrangement with the Mainland on
Reciprocal Recognition and Enforcement of Judgments on Matrimonial and
Related Matters Consultation Paper, DEP’T. oF JUSTICE 1 (June 2016), www.doj.
gov.hk/en/miscellaneous/pdf/consultation_pd2_en.pdf [hereinafter Consultation
Paper on Matrimonial Matters].

5 DEP'T. OF JUSTICE, Reciprocal Recognition and Enforcement of Judgments
in Matrimonial and Family Cases Meets Actual Needs, CoMMUNITY ENGAGEMENT
Broc (May 6, 2021), https://www.doj.gov.hk/en/community_engagement/sj_
blog/20210506_blogl.html.

6 Matrimonial Causes Ordinance, Cap. 179, at 2-2, § 3 (2022) (H.K.).

7 Min Fadian (&%) [Civil Code], arts. 1076, 1079, 2020 PR.C. Laws 195
(2021) (China) (promulgated by the Standing Comm. Nat’l People’s Cong., May
28,2020, effective Jan. 1,2021),
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as described by Xia Yinglan, a “covenant” made between two in-
dividuals,® and can be terminated without proceedings. A divorce
by agreement is an administrative procedure which occurs where
both parties mutually consent to the divorce.” As its description
suggests, this method of divorce applies where the parties are in
agreement in all matters pertaining to their divorce. Thus, as an
“extrajudicial divorce,” divorce by agreement is handled by the
civil affairs department instead of the courts.! Further, pursuant
to the Regulation on Marriage Registration, one of the three main
conditions to be met when it comes to divorce is that the place of
registration of marriage must be Mainland China."" If such con-
ditions are not fully met, divorce by agreement by way of the ad-
ministrative procedure would not be available to the parties to the
marriage who must then file for divorce with a court.

III. The Need For Reciprocal Recognition and
Enforcement

Given the separate legal systems enshrined under the “One
Country, Two Systems” principle, Hong Kong generally did not
recognise or enforce judgments of Mainland China,'? such as those
in matrimonial and family matters'3 and vice versa. It was also

8 Lidong Cai & Yingcheng Qi, Judicial Governance of “Fake Divorce”
with Chinese Characteristics: Practical Rationality of the Chinese Courts in
the Transitional Period, 19 CHINA REev. 108 (2019), https://www.jstor.org/
stable/26639659.

9 Ethan Michelson, Decoupling: Marital Violence and the Struggle to
Divorce in China, 125 AMm. J. SocioLogy 325 (2019), doi.org/10.1086/705747.

10 Erika Platte, Divorce Trends and Patterns in China: Past and Present, 61
Paciric AFraIrs 430 (1988).

11 Hunyin Dengji Tiaoli (##H&z#%%) [Regulation on Marriage
Registration], arts. 10, 12, ST. CounciL Gaz. 387 (2003) (China) (promulgated by
the St. Council, Aug. 8, 2003, effective Oct. 1,2003).

12 Contra Arbitration Ordinance, Cap. 609, 10-14-16 (2022) (H.K.);
Arrangement, Arrangement on Reciprocal Recognition and Enforcement of
Judgments in Civil and Commercial Matters by the Courts of the Mainland and of
the Hong Kong Special Administrative Region, DEP’T. oF JusTICE (Jan. 18,2019),
www.doj.gov.hk/en/mainland_and_macao/pdf/Doc3_477379¢.pdf.

13 Legal Service Division Report on Mainland Judgments in Matrimonial
and Family Cases (Reciprocal Recognition and Enforcement) Bill, LEGISLATIVE
Councir, LC Paper No. LS13/20-21 (Dec. 3, 2020), www.legco.gov.hk/yr20-21/
english/hc/papers/hc202012041s-13-e.pdf.
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commonplace that courts in Mainland China did not deal with any
of the parties’ assets situated outside Mainland China. Although
some relief has been provided for couples having obtained
a divorce in Mainland China to deal with assets in Hong Kong
(provided conditions are met),"* mutual recognition and en-
forcement of matrimonial and family judgments of the courts of
Mainland China and Hong Kong was lacking. For instance,a PRC
maintenance order could not be enforced against a Hong Kong
resident payer.”” Another unfortunate scenario concerns chil-
dren wrongfully removed or retained in Mainland China despite
a Hong Kong court having already granted custody to a parent
in Hong Kong. These scenarios were clearly not only distressing,
but also frustrating for the parties who, having resorted to the law,
found themselves hamstrung by limitations in the law within the
one country with two systems. The plethora of negative conse-
quences highlighted the pressing need for a bilateral arrangement
between Mainland China and Hong Kong to provide for recipro-
cal recognition and enforcement of judgments in matrimonial and
family matters.

On June 20, 2017, Mainland China and Hong Kong signed
the Arrangement on Reciprocal Recognition and Enforcement of
Civil Judgments in Matrimonial and Family Cases by the Courts
of the Mainland and of Hong Kong (“the Arrangement”).!
Mainland China introduced this arrangement in its jurisdiction
by way of judicial interpretation. In Hong Kong, the Legislative
Council passed the resulting Mainland Judgments in Matrimonial
and Family Cases (Reciprocal Recognition and Enforcement) Bill
(“the Bill”) on May 5,2021."7 On February 15,2022, close to a five-
year wait after the Arrangement and eleven years since negotia-
tions began, the Mainland Judgments in Matrimonial and Family
Cases (Reciprocal Recognition and Enforcement) Ordinance

14 Matrimonial Proceedings and Property Ordinance, Cap. 192, 2A-1-20
(2018) (H.K.).

15 Consultation Paper on Matrimonial Matters, supra note 4, at 4.

16 Arrangement, Arrangement on Reciprocal Recognition and Enforcement
of Civil Judgments in Matrimonial and Family Cases by the Courts of the Mainland
and of the Hong Kong Special Administrative Region, DEP’T. OF JUSTICE (June 20,
2017), www.doj.gov.hk/en/mainland_and_macao/pdf/family_arrangement.pdf.

17 Bill, Mainland Judgments in Matrimonial and Family Cases (Reciprocal
Recognition and Enforcement) Ordinance, LEGISLATIVE CoUNcIL (May 13, 2021),
https://www.legco.gov.hk/yr20-21/english/ord/2021ord011-e.pdf.
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(Cap. 639) (“the Ordinance”)'® and the Mainland Judgments
in Matrimonial and Family Cases (Reciprocal Recognition and
Enforcement) Rules (Cap. 639A) (“the Rules”)™ finally came into
effect, marking a milestone for enhanced cross-border legal coop-
eration between Mainland China and Hong Kong.

A. History

20112 Government of Hong Kong initiated
negotiations to seek an arrangement for
reciprocal recognition and enforcement of
matrimonial judgments with Mainland China.

June 27,2016 Government of Hong Kong launched a
seven-week public consultation as regards the
proposed arrangements.

June 20,2017 The Supreme People’s Court of PRC and
Government of Hong Kong signed the
Arrangement.

May 5,2021 The Legislative Council of Hong Kong passed
the Bill.

February 15,2022 | The Ordinance and the Rules came into effect.

B. Mechanism

The Ordinance established mechanisms for three types of
applications in Hong Kong: (i) Registration in Hong Kong of
Mainland Judgments Given in Matrimonial or Family Cases,?
(i1) Recognition in Hong Kong of Mainland Divorce Certificates,?

18  Mainland Judgments in Matrimonial and Family Cases (Reciprocal
Recognition and Enforcement) Ordinance, Cap. 639, T-1 (2021) (H.K.).

19 Matrimonial and Family Cases (Reciprocal Recognition and
Enforcement) Rules, Cap. 639A,T-1 (2022) (H.K.).

20 Background Brief, Background Brief on Arrangement on Reciprocal
Recognition and Enforcement of Civil Judgments in Matrimonial and Family
Cases by the Courts of the Mainland and of the Hong Kong Special Administrative
Region, LecisLaTIVE CounciL 2 (Mar. 26, 2018), www.legco.gov.hk/yr17-18/
english/panels/ajls/papers/ajls20180326cb4-762-5-e.pdf.

2L Id.

22 Cap. 639, supra note 18, at 2-2-36.

23 Id. at 3-2-6.
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and (iii) Facilitation of Recognition and Enforcement in Mainland
of Hong Kong Judgments Given in Matrimonial or Family Cases.?

1. Registration of Mainland Matrimonial or Family
Judgments in Hong Kong

In Hong Kong, parties can now seek recognition and enforce-
ment of specified orders made in Mainland China. These orders
fall into three main categories: care-related orders, status-related
orders, and maintenance-related orders. Care-related orders in-
volve children under the age of eighteen and include custody,
guardianship, access rights, and protection from domestic violence.
Status-related orders relate to divorce, annulment, and parentage
issues. Maintenance-related orders cover child maintenance, prop-
erty division (including a lump sum payment, property transfer, or
declaration of ownership), and other related matters.

If a party to a care or maintenance-related order applies to
the court in Hong Kong for registration, it will be enforceable in
Hong Kong as if the Hong Kong court had originally made such
order on the day of registration. However, a party can only take ac-
tion to enforce a registered order after the expiration of the period
during which the other party can make an application for setting
aside the registration or after the disposition of the application for
setting aside the registration.> The Hong Kong court will only rec-
ognise a status-related order as valid upon registration after the time
limit to apply for setting aside the registration has expired or after
the disposition of the application for setting aside the registration.

To register such orders, the Hong Kong court must be satis-
fied that the Mainland China courts had made the orders on or
after February 15, 2022, and the orders are effective in Mainland
China. For the registration application, it is necessary for the
original Mainland China court to issue a certificate to certify the
above. The parties must make an application to the Family Court
in Hong Kong, supported by an affidavit that sets out the details
of the Mainland China order and exhibits the order and certificate
issued by the Mainland China court. Generally, parties must make
applications for care-related or maintenance-related orders within

24 Jqd. at 4-2-4.
25 Id. at2-4,§ 8(2).
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two years. The applicant must serve the Mainland China order a
notice of registration on all other parties.

It is possible to set aside the registration of a Mainland China
order if the parties obtained the order by fraud or if the other
party did not summon the respondent to appear according to
Mainland China law, or if the respondent did not have a reason-
able opportunity to make submissions or defend the proceedings.
Setting aside the registration may also be possible if the recogni-
tion or enforcement of the specified order is manifestly contrary
to the public policy of Hong Kong. If proceedings have already
been instituted in Hong Kong or elsewhere, or a Hong Kong court
or elsewhere has already given a judgment in respect of the same
cause of action, the court may also set aside the registration. In
cases involving a child under the age of eighteen, the Hong Kong
court must consider the best interests of the child when deciding
whether recognising or enforcing the order is manifestly contrary
to the public policy of Hong Kong.

2. Recognition in Hong Kong of Mainland Divorce
Certificates

Hong Kong now recognizes divorce certificates issued in
Mainland China if they meet certain conditions. If the Hong Kong
Family Court is satisfied that the Mainland China court issued a
certificate of divorce on or after February 15,2022, and the certifi-
cate is valid in Mainland China, it can make an order to recognize
it. To apply for recognition, the applicant must provide a support-
ing affidavit and exhibit documents, including a notarized copy of
the Mainland China divorce certificate. The applicant must also
serve to the other party of the divorce specified in the Mainland
China divorce certificate a notice of the recognition.

Similarly, it is possible to set aside the recognition order un-
der certain circumstances. For example, the certificate is invalid
if the parties obtained the Mainland China divorce certificate by
fraud, or the recognition of the certificate is manifestly against the
public policy of Hong Kong. After the period within which parties
may make a setting aside application has expired or after the dis-
position of the application, the divorce specified in the Mainland
China divorce certificate is recognized as valid in Hong Kong.

It is important to note that the Hong Kong Family Court will
only recognize a Mainland China divorce certificate if it is satisfied
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that it is valid in Mainland China. This presumption exists if a
notary public has notarized the certificate in accordance with
Mainland China law. Parties seeking recognition of a Mainland
China divorce certificate should also ensure that they comply with
all other relevant legal requirements and procedures.

3. Facilitation of Recognition and Enforcement in Mainland
of Hong Kong Judgments Given in Matrimonial or
Family Cases

Parties can now apply to Mainland China courts for the rec-
ognition and enforcement of Hong Kong judgments in accordance
with PRC law. To do so, a party to a Hong Kong judgment must
apply for a certified copy of the judgment and a certificate certify-
ing that the judgment is effective in Hong Kong. The party must
make the application to the registrar of the court of final appeal,
the court of appeal, or the district court that issued the Hong Kong
judgment.

The Hong Kong judgment must contain orders set out in
schedule three to the Ordinance,? including orders related to
divorce, maintenance, custody, declaration of parentage, adop-
tion, and orders related to domestic violence as well as an or-
der for the return or delivery of a child wrongfully removed
from Hong Kong to Mainland China or wrongfully retained in
Mainland China (other than in an international child abduction
case).”

The Ordinance provides clearer mechanisms and commit-
ments from both jurisdictions to deal with child removal cases.
This offers better safeguards for the interests of parties to cross-
border marriages, their families, and children. It minimizes the
need for parties to relitigate the same dispute in Mainland China
and Hong Kong, saving time, costs, and emotional distress. It also
enables parties to have timely and effective access to relief, with
their rights better protected.

However, it is important to note that if the execution of
a Hong Kong order is stayed pending appeal or for any other

26 Id. at 3-2-4.

27 Explanatory Memorandum, Mainland Judgments in Matrimonial and
Family Cases (Reciprocal Recognition and Enforcement), Cap. 639, DEP’T. OF
Justice 7 (H.K.) https://www.doj.gov.hk/cap639/en/useful_information/pdf/
cap639infosheet_en.pdf.
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reason, the party can only make the application until after the
expiration of that period. Parties seeking recognition and en-
forcement of Hong Kong judgments in Mainland China should
ensure that they comply with all relevant legal requirements and
procedures.

IV. Implications

The new Ordinance provides more efficient mechanisms
for parties to protect their rights across both Mainland China
and Hong Kong. This includes the ability to enforce Mainland
China maintenance orders in Hong Kong, aiding payees who may
otherwise struggle to enforce payments or recover arrears. The
Ordinance also brings certainty that Mainland China can recog-
nise and enforce divorce decrees obtained in Hong Kong, and
vice versa, reducing uncertainty that previously existed.

It remains to be seen how effective the Ordinance will be in
assisting parties in Mainland China seeking the prompt return of
children who are wrongfully retained or removed from Hong Kong
in breach of a Hong Kong custody order, since currently there is no
standard procedure for locating and returning the child among the
different provinces and cities in Mainland China.

What the Ordinance does is to restrict parallel proceedings
in Mainland China and Hong Kong, minimizing the need for a ju-
risdiction race or litigation of the same issues separately in one
jurisdiction after the other. This will save time, costs, and most
importantly, reduce parties’ emotional distress.

V. Conclusion

The Ordinance represents a significant development and
enhances collaboration between the courts in Mainland China
and Hong Kong. By the provision of efficient mechanisms in the
Ordinance, parties can have certainty in enforcing judgments and
better protect their rights and interests.
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